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PROHIBITED BEHAVIOUR ORDERS BILL 2010 

Committee 

Resumed from 10 November. The Chairman of Committees (Hon Matt Benson-Lidholm) in the chair; Hon 
Michael Mischin (Parliamentary Secretary) in charge of the bill. 

Clause 1: Short title — 

Committee was interrupted after the clause had been partly considered. 

Hon ADELE FARINA: In the second reading speech on this bill the government made it very clear that the 
policy of the bill is that prohibited behaviour orders be targeted to offences that are of less gravity than the most 
serious or grave criminal offences. We are talking about low level offences. Referring to the list of offences 
provided by the parliamentary secretary, is it the government’s view that assaults occasioning bodily harm are 
lower level offences?  

Hon MICHAEL MISCHIN: It is the government’s position that assault occasioning bodily harm and the other 
offences in the table that has been presented to the chamber fulfil the criteria of being antisocial behaviour. They 
are the sorts of offences that do not invariably result in terms of imprisonment. A variety of conduct can amount 
to assault occasioning bodily harm that would not ordinarily result in a term of imprisonment and yet would be 
captured by this bill.  

Hon ADELE FARINA: Is the parliamentary secretary saying that the statements contained in the second 
reading speech, in which the Attorney General and the parliamentary secretary himself have made it very clear 
that this legislation is targeted at lower level offences, are incorrect?  

Hon MICHAEL MISCHIN: No, I am not saying that.  

Hon ADELE FARINA: I want to read through some of the offences on this list. First, let me go back to assaults 
occasioning bodily harm. They carry a penalty on summary reconviction of five years’ imprisonment, and in 
circumstances of aggravation, seven years’ imprisonment. Serious assaults carry a penalty of seven years’ 
imprisonment, and in circumstances of aggravation, 10 years and on summary conviction, three years. They also 
carry a mandatory sentencing of a minimum of one year for an adult and a minimum of three months for a child. 
This is not a lower level offence, as was clearly stated in the second reading speech. Let us look at some of the 
other offences. Conduct intended to racially harass carried a penalty of five years’ imprisonment and on 
summary conviction, two years. Conduct intended to incite racial animosity or racial harassment carried a 
penalty of 14 years’ imprisonment. Threats with intent to influence carried a penalty of 10 years’ imprisonment, 
and if the threat is to kill and otherwise, seven years. The offence of threats carries a penalty of six years’ 
imprisonment and on summary conviction, 18 months’ imprisonment. The offence of robbery carries a penalty 
of 14 years’ imprisonment, and in circumstances of aggravation, 20 years’ imprisonment. Assaults with intent to 
rob carry a penalty of 14 years’ imprisonment or 10 years’ imprisonment depending on the circumstances. The 
offence of burglary carries a penalty of 14 to 20 years’ imprisonment, depending on the circumstances, and on 
summary conviction, three years’ imprisonment. The offence of criminal damage carries 10 to 14 years’ 
imprisonment and on summary conviction, three years’ imprisonment. The offence of breach of duty under 
section 444A of the Criminal Code carries a penalty of imprisonment of 15 years. I could go on and on. These 
are not lower level offences. 

I would like the parliamentary secretary to make it clear why these offences appear on this list if they are not 
lower level offences. If that is not what this bill is directed to, why is it clearly stated in the second reading 
speech that that is a policy of the bill? I would like the parliamentary secretary to explain exactly what the policy 
of the bill is and whether the policy of the bill is that the PBOs be directed only to lower level offences, as 
clearly stated in the second reading speech. 

Hon MICHAEL MISCHIN: I have already explained this on several occasions and I will not do so if the 
question is raised again. The lower level offences are those that ordinarily would not result in terms of 
imprisonment. It is idle to suggest that because something is classified as a “serious assault”, it will inevitably 
result in a term of imprisonment or is more likely than not to result in a term of imprisonment.  

The other point that I have made repeatedly is that this is a draft of those offences that are proposed to be 
prescribed under the act should the bill become law. They will be the subject of debate in the future. If the 
member does not think that an assault on a nurse in an emergency centre should result in a term of imprisonment 
or should result in some constraints against a recidivist offender, she should by all means put that argument. If 
she feels that it is not antisocial behaviour if someone is a troublemaker and pushes people around in pubs and 
does not go to jail for it and that should not be included as antisocial behaviour under the act when it becomes 
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law, so be it; let us have that argument down the track. I have already put the government’s position, and I 
cannot expand on it any further.  

Hon ADELE FARINA: Will the parliamentary secretary please point me to the provision in the bill that says 
that the bill relates to low-level offences that will not ordinarily result in a penalty of imprisonment, because I 
cannot find it in the bill? 

Hon MICHAEL MISCHIN: There is no term in the bill that says “low-level offences”. The policy is to deal 
with recidivist offenders who are doing volume crime of a lower level that does not ordinarily result in 
imprisonment and hence does not deter that offender. Finally, in the event of a bad enough case, it will result in a 
restriction on that person’s behaviour—behaviour that normally, more likely than not, will result in that person’s 
committing an offence that is volume low-level crime that does not involve imprisonment. The idea is that this 
will provide a final deterrent, whereby if a person does cross the line, he is more likely than not, on the basis of 
his criminal history and the breach of a court order, to be given a term of imprisonment. If he is already going to 
be imprisoned, that deterrent exists in any case. Do not confuse the policy in the bill with the terms in which the 
bill is framed. Low-level offences could mean anything, depending on one’s point of view. Hon Adele Farina 
ought to appreciate that. 

Hon KATE DOUST: The parliamentary secretary says it is not referred to, but the second reading speech made 
initially by the Attorney General in the other place and by the parliamentary secretary in this place, states — 

… we are generally referring here to offences of the nature of graffiti, general damage to property, 
disorderly conduct, hooning, shoplifting — 

And then it goes on to refer to threatening or violent offending. It is quite clear in the Attorney General’s mind 
the low level of the type of offences he is referring to. When this was read in, that is what we assumed this bill 
was about and that is what the general community assumed would be low-level types of offences—those listed 
here in the second reading speech. The types the parliamentary secretary has presented in this list are of a much 
higher level of offence and are vastly different from the nature of offences that were put forward by the Attorney 
General.  

Hon Michael Mischin: That was a statement. 

Hon Kate Doust: Yes, it was.  

Hon ADELE FARINA: I find it really curious that the parliamentary secretary is putting a proposition that the 
bill should not reflect the policy of the bill.  

Hon Michael Mischin: I am not putting that position.  

Hon ADELE FARINA: It is what he has put. 

Hon Michael Mischin: If you want to say that, that’s fine but that is not what I’m saying.  

Hon ADELE FARINA: It has always been my understanding that the provisions of a bill are supposed to enact 
the policy of a bill. There is nothing in this bill that says that PBOs are to be applied only when a low-level 
offence has been committed or when it is a low-level offence for which a term of imprisonment is not likely to 
be imposed. If that is a policy of the bill, and we are trying to enact government policy in passing this legislation, 
I again ask the parliamentary secretary to explain to me how a judge or a magistrate picking up the bill and 
reading the provisions of the bill will understand that it is intended to apply only to low-level offences or 
offences that are not likely to result in imprisonment. There is nothing in the bill that provides that guidance to 
the court that supports the point of view put by Hon Linda Savage that the bill is fatally flawed.  

Hon MICHAEL MISCHIN: That is just ridiculous. The terms of the bill are to deal with antisocial behaviour 
as it is defined. The government has confidence in its judiciary that it will be able to work out fairly readily 
whether an offence is one that necessarily involves antisocial behaviour as defined in the bill. To assist in that 
process, a list of prescribed offences will obviate the need for proof of those offences in future, and will prima 
facie be those sorts of offences that involve antisocial behaviour as defined in the bill. I have said on several 
occasions that the time to debate whether particular offences ought to be included in those regulations will be 
when they are tabled before this place.  

Hon Adele Farina: It is now, before we pass the bill.  

Hon MICHAEL MISCHIN: Hardly; it is a moveable feast. It is a proposed list. If Hon Adele Farina wants to 
say that disorderly behaviour in public is not an antisocial offence and ought not to be —  

Hon Adele Farina: I didn’t pick that as one of the ones to illustrate.  
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Hon MICHAEL MISCHIN: If the member is suggesting that a conviction for an assault—forget the marginal 
title to it—under section 318 of the Criminal Code ought not to be considered as part of a person’s history of 
antisocial behaviour, she can put that argument down the track, but that is not an argument for today.  

Hon ADELE FARINA: Yes, it is. There are a range of sexual offences in the Criminal Code that, in my view, 
fit the definition of antisocial behaviour proposed in this bill, being behaviour likely to cause harassment, alarm, 
distress and fear or intimidation to one or more persons. Why do they not appear on the list that has been 
provided by the parliamentary secretary?  

Hon Michael Mischin: Which ones?  

Hon ADELE FARINA: The whole lot of them. 

Hon Michael Mischin: Do you want them included in the schedule or not?  

Hon ADELE FARINA: I am trying to clarify how this bill will be used if it is passed by this place. There is no 
clear guideline in the bill for the application of the bill. The bill has been drafted in a way to be so broad that it 
goes way beyond anything that is envisaged by anyone who reads the second reading speech, particularly when 
they look at it in light of the list of offences that has been provided by the parliamentary secretary. I believe that 
this Parliament has a duty to understand how the bill will be implemented if it is passed. I am simply asking 
questions to try to get that clarification because it is not in the bill.  

Hon MICHAEL MISCHIN: A number of offences are not included in the bill—murder, sexual assaults and the 
like, except for indecent acts and low-level types of sexual behaviour such as that. They are generally not 
volume offences; they are generally the types of offences for which there is a better-than-even chance they will 
result in a term of immediate imprisonment with provision for parole and the like, which would put the sort of 
constraints we are seeking to impose here for volume offences of a relatively low level, inasmuch as there is a 
better-than-even chance they will not result in terms of imprisonment. That is why they are not included. But if 
Hon Adele Farina wishes to have that included for completeness, we are happy to include that as antisocial 
behaviour as well.  

Hon ADELE FARINA: Is dangerous driving causing death a high-volume offence?  

Hon MICHAEL MISCHIN: In combination with other offences of reckless driving and the like or dangerous 
driving, yes, it can be. It would seem absurd that if a person has a history of reckless or dangerous driving and 
other offences that do not ordinarily result in terms of imprisonment, and if he or she also has a conviction for 
dangerous driving causing death, particularly if that person has suffered no penalty of imprisonment as a result 
of that, it were not included in the list. If the member is suggesting otherwise, by all means we will take that into 
account and debate it down the track when the regulations are prescribed.  

Hon ADELE FARINA: The parliamentary secretary has twice now given the impression that a PBO can be 
imposed only if there is no term of imprisonment. However, the legislation makes it clear, when it refers to the 
time at which a PBO will commence and end, that a PBO can be imposed in circumstances in which a term of 
imprisonment is also imposed on an offender. So I think the parliamentary secretary needs to clarify on the 
record those statements that he has made.  

Hon MICHAEL MISCHIN: Clearly, under the terms of the legislation, a PBO can be prescribed after a term of 
imprisonment. However, the legislation also says that a PBO cannot conflict with parole and other orders. So, 
theoretically it can be done, but it is unlikely to be done. 

Hon ADELE FARINA: I turn to the offence of stalking, which is on the list that has been provided by the 
parliamentary secretary. For the offence of stalking, which is an offence that is likely to be committed against a 
single person rather than a group of people, why would it be necessary to impose a PBO, when one could look to 
impose a misconduct restraining order? 

Hon MICHAEL MISCHIN: For a start, a person with a history of stalking may be stalking several people, and 
it may be the case that no restraining order is taken out by one, or some, of those people. Secondly, the 
prohibitions and constraints imposed by this bill under a PBO may cover a greater period and carry a greater 
penalty than a misconduct restraining order. Again, if the member thinks that stalking is not antisocial behaviour 
within the meaning of the bill and wants stalking to be removed from the list, then we will have that argument 
down the track when the regulations come in. 

Hon Adele Farina: No; we will have it now. 

Hon MICHAEL MISCHIN: The member may wish to have it now, but we will not. 
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Hon LINDA SAVAGE: I understand that the purpose of the bill is to provide the courts with a mechanism to 
restrict a person who has a history of antisocial offending from specified behaviours, with the intent of 
preventing that person from engaging in future antisocial behaviour. The second reading speech states — 

A necessary aspect of the bill is that details of a PBO can be published. The purpose of publication is to 
enable members of the public to report breaches of a PBO to police.  

In the case of 16 to 18-year-olds who are subject to this bill, I put it to the parliamentary secretary that this 
represents a fundamental change in the principles that have guided the juvenile justice system; that is, that 
children are different from adults, and they are not to be named and their identity is to be protected. One of the 
fundamental reasons for this confidentiality surrounding juveniles is to put the emphasis on rehabilitation rather 
than stigmatisation. The purpose for this confidentiality of the records of juveniles is to prevent the records from 
becoming an obstacle to educational, social or employment opportunities. I put it to the parliamentary secretary 
that that is probably why, as he mentioned in his second reading response, much of the focus of the concerns that 
have been expressed has been on juveniles. I have a number of questions on this matter. First, what is the 
rationale or the reason for the government’s abandoning this policy—which is one of the principles of the 
juvenile justice system—of not identifying people under the age of 18? 

Hon MICHAEL MISCHIN: The principles have not been abandoned; and I direct the member’s attention to 
clause 19 of the bill. Secondly, even in accordance with the general principles, the identification of juveniles is 
permissible in the event that it is necessary to protect the community in certain circumstances. There is no 
blanket prohibition on the identification of people under the age of 18. It can be done in certain circumstances. 
Also, the idea that there is a uniform standard cut-off date of 18 years of age is not universal to every 
jurisdiction. 

Hon LINDA SAVAGE: Can I just be clear, then, that the parliamentary secretary is saying that he does not 
believe that it is a fundamental principle of the juvenile justice system, as it is practised in this state, that young 
people under the age of 18 are not identified except in special circumstances? 

Hon MICHAEL MISCHIN: This is one of those special circumstances. I refer the member again to clause 19 
of the bill — 

When a court hears youth-related PBO proceedings, the Young Offenders Act 1994 section 46(1) and 
(2) apply as if references to the court disposing of the matter were references to the court hearing and 
determining the youth-related PBO proceedings. 

So there is no abandonment of the principle. 

Hon LINDA SAVAGE: Perhaps the parliamentary secretary could explain to me what the special circumstances 
are that would make a person under the age of 18 who has committed one offence, has committed another 
offence within three years, and is likely to commit another offence, subject to his or her photograph being put on 
the website of the Attorney General, yet a person between the ages of 16 and 18, or younger, who has committed 
a murder, would not have his or her photograph put on the website of the Attorney General? 

Hon MICHAEL MISCHIN: For a start, the fact of the commission of an offence does not result in publication 
of the details of any person on any website or in any other fashion. Juveniles convicted of homicide offences do 
not routinely have their photographs published at all, because of the constraints provided under the Young 
Offenders Act and other legislation. The objective is to allow for the enforcement of the PBO, as I have said. A 
PBO puts the courts in a position of acting in loco parentis in drawing boundaries for the behaviour of juveniles, 
hopefully to deter them from entering into situations in which they are more likely than not, on the basis of their 
extensive criminal history, and the failure of other dispositions to work, to reoffend. It would be pointless to 
impose a PBO if there was not some means of impressing upon the individuals the subject of a PBO that if they 
were to enter into those situations, there is a better than even chance that they would be noticed and be found to 
be in breach of the order. To suggest that there should be no ability for members of the public to identify these 
people and ensure enforcement would render the whole purpose of the bill futile. 

Hon LINDA SAVAGE: Perhaps later in debate on specific clauses, I will raise some issues on the evidence 
related to the deterrent effect of publishing on a website the photograph of someone who is under 18 years of 
age. Does the parliamentary secretary believe that the proposal to allow the publication of identifying 
information on juveniles pursuant to the prohibited behaviour orders legislation—namely, the photograph of the 
juvenile—is contrary to the objectives and general principles of juvenile justice contained in section 6 of the 
Young Offenders Act 1994? Section 6 sets out the objectives of the act as rehabilitating young persons who have 
committed offences with the goal of their becoming responsible citizens and integrating into the community 
young persons who have committed offences.  
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Hon MICHAEL MISCHIN: Section 6 of the Young Offenders Act 1994 provides the general principles that 
are to be observed in performing functions under the act. There is a raft of them, including — 

(d) the community must be protected from illegal behaviour; 

There is no abandonment of the principles. We are talking about someone who has not been deterred by previous 
dispositions under the Young Offenders Act and ordinary sentencing principles. We are talking about a very 
extreme case indeed. It is the hardcore offender who continues to reoffend and is one of the people who fall 
within the description of those 10 most prolific offenders, along the lines that I referred to yesterday.  

Hon LINDA SAVAGE: My question actually was: does the parliamentary secretary believe that the publication 
of the identifying information of juveniles pursuant to the prohibited behaviour orders legislation is contrary to 
the objectives and general principles of the Young Offenders Act? The response that I understood the 
parliamentary secretary to give was that he believes the principles are that young people should be deterred from 
committing offences. I accept that is an objective of the Young Offenders Act 1994; however, I cannot see 
anywhere in the general principles a reference to the naming and publishing on a website a photograph of an 
offender in the course of deterring them or in the course of helping them to become reintegrated into society.  

Hon MICHAEL MISCHIN: Yes.  

Hon LINDA SAVAGE: Does that mean you do or you don’t?  

Hon MICHAEL MISCHIN: Do I believe that it is consistent with the principles of the Young Offenders Act? 
Yes.  

Hon Linda Savage: So the parliamentary secretary believes that publishing a photograph is consistent with 
those principles? 

Hon MICHAEL MISCHIN: Yes. 

Hon LINDA SAVAGE: Does the parliamentary secretary see difficulties arising because the Young Offenders 
Act permits the release of identifying information only in circumstances specified in sections 15 to 17, which 
relate to providing information to other departments, for example, the Department for Child Protection, pursuant 
to the Victims of Crime Act and the Criminal Injuries Compensation Act et cetera? The act also states that the 
release of other identified information could result in a penalty of $6 000 or imprisonment for two years if the 
information is used for any other purpose. I appreciate that that is perhaps a more technical question, and it may 
be that the parliamentary secretary wants to take that on notice and provide an answer later today.  

Hon MICHAEL MISCHIN: I am sorry, I missed part of the question; I was distracted.  

Hon LINDA SAVAGE: I will speak more slowly: does the parliamentary secretary see any difficulties arising 
because the Young Offenders Act 1994 permits the release of identifying information only in circumstances 
specified in sections 15 to 17 of the act, which relate to providing information to other departments, for example, 
the Department for Child Protection pursuant to the Victims of Crime Act and the Criminal Injuries 
Compensation Act? I note that if information is used for any other purpose, the Young Offenders Act 1994 
provides for a penalty of $6 000 or imprisonment for two years to apply. How does that part of the Young 
Offenders Act fit in with the bill that we are now debating? I understand that that is a more technical legal 
question and it may be that the parliamentary secretary needs to seek some advice or have some time for the 
advisers to respond to that question.  

Hon MICHAEL MISCHIN: I think I can answer at least part of that question, unless there is something more 
technical involved. Section 35 of the Children’s Court of Western Australia Act has a prohibition against 
publication of information, except in certain circumstances that might identify a child offender. That is proposed 
to be amended by clause 43 of the bill. In fact, there are some proposals on the supplementary notice paper to 
supplement that.  

Hon Adele Farina interjected. 

Hon MICHAEL MISCHIN: I refer to clause 43 of the bill, which should be read in conjunction with the 
proposed amendments on the supplementary notice paper. So there will not be any conflict with the Young 
Offenders Act.  

Hon LINDA SAVAGE: This is my final question on this aspect of the bill, which I referred to earlier. Does this 
reflect a change of policy by the government on the publication of information about minors, or juveniles in this 
state more generally?  

Hon MICHAEL MISCHIN: No.  
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Hon LINDA SAVAGE: I take that to mean that there would be no intention for other juveniles involved in other 
criminal matters to be subject to identification. 

Hon MICHAEL MISCHIN: Currently there are circumstances under which that information may be published. 
There is no intention on the government’s part to extend those circumstances.  

Hon ADELE FARINA: I refer to the second reading speech in which the parliamentary secretary referred to a 
2004 study of the Children’s Court by the Crime Research Centre of the University of Western Australia and ask 
that he table that report.  

Hon MICHAEL MISCHIN: I am not in a position to table the report at this time. I can provide the member 
with a citation and, if necessary, provide the member with a copy in due course. Should these proceedings extend 
beyond today, I am sure we could get a copy of it.  

Hon Adele Farina: Can the parliamentary secretary get it during the lunch break?  

Hon MICHAEL MISCHIN: Yes, I believe we can.  

Hon ADELE FARINA: In the second reading speech, the parliamentary secretary also said that about five per 
cent of offenders had 12 or more contacts with the juvenile justice system after their initial contact. He said that 
about five per cent of juvenile offenders were hardcore reoffenders. Could the parliamentary secretary translate 
that five per cent into a number?  

Hon MICHAEL MISCHIN: The reference in the second reading speech was to the sample selected by the 
study. Is the member asking about an absolute figure in respect of all juveniles who have had contact with the 
juvenile justice system and over what period of time? We are talking about the findings of a study that selected a 
sample of juveniles. Is the member after that number?  

Hon ADELE FARINA: I am happy to review the report when it is tabled. I will come back to the parliamentary 
secretary with that question at a later time, if I want to pursue it any further. I also want to refer to a statement 
made in the second reading speech, which states — 

… offences may be prescribed by regulation as being presumed to involve antisocial behaviour in the 
absence of proof to the contrary.  

The minute that an offence is prescribed in the regulations, there is a presumption that it is antisocial behaviour, 
and it is a presumption that the offender will have to rebut. We need to understand the significance of this list. 
The second reading speech goes on to say — 

It should be noted that these prescribed offences are not the only offences that might, in specific 
instances, involve antisocial behaviour; rather, this list exists to provide guidance as to the kinds of 
offences that should ordinarily be taken to involve antisocial behaviour without further inquiries and are 
of the nature of offending that Parliament seeks to target with this bill. 

I find that statement particularly offensive when that list is not provided as part of the bill so that the Parliament 
actually knows what offences it seeks to target with this bill. I am completely confused about the sorts of 
offences the Parliament is seeking to target with this bill. In the second reading speeches of the Attorney General 
and the parliamentary secretary it was stated — 

… we are generally referring here to offences of the nature of graffiti, general damage to property, 
disorderly conduct, hooning, shoplifting and threatening or violent offending in public or against 
persons providing public services. 

Then we get a list that includes things like being armed in public, assault occasioning bodily harm, serious 
assaults, robbery, burglary, breach of duty under section 444A of the Criminal Code, and dangerous driving 
causing death or injury. That list is completely at odds with the impression that the Attorney General has given 
us, and the parliamentary secretary has given us, in the second reading speech. To add insult to injury, they have 
not even included in the bill the list of offences that it refers to. Why is it not a schedule to the bill so that this 
Parliament can make an informed decision about what those offences are? I find it really insulting that the 
parliamentary secretary and the Attorney General can say that this Parliament will pass a bill that prescribes 
certain offences, and they are the ones that the Parliament intends should be targeted by this bill, when, on the 
one hand we have statements in the second reading speech that indicate they are really low-level offences. We 
then get a list of mid to serious level offences and are told that the list might change between now and the time 
the government deals with it as a regulation. If we were in government and present government members were 
sitting on these opposition benches, they would be demanding that that list be clarified and included as a 
schedule to the bill. I ask the parliamentary secretary on what basis he can come into this place and make 
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statements that this Parliament will pass a bill that specifies certain offences, and they are clearly the offences the 
Parliament seeks to target with this bill, when the Parliament has really no idea what those offences are? There is 
a clear inconsistency between the list that the parliamentary secretary has provided us, which includes mid to 
high level offences, and the impression that was given by the second reading speech of low-level offences. Why 
is the government not including a list of offences as a schedule to the bill, which would be the proper and 
appropriate thing for the government to do?  

Hon MICHAEL MISCHIN: That question is based on several premises, none of which the government 
accepts. Secondly, if that draft table of offences forms the basis of regulations and Parliament rejects those, or if 
that list of offences is never reduced to regulations, then the court dealing with this bill will have to look at each 
individual offence that is presented by the prosecution at the time that a PBO is applied for and make its 
decision, on the basis of the evidence it has before it, whether that offence and the requisite number of offences 
satisfy the criteria of being antisocial behaviour within the meaning of the bill. The court would be making that 
decision without reference to any schedule of offences.  

Hon Adele Farina: But that is not the intention.  

Hon MICHAEL MISCHIN: No, that is not the intention. The intention down the track is that there be certain 
offences that the government believes are so patently antisocial within the definition contained in the bill that the 
court can take it, on its face, that those convictions and a criminal record amount to the relevant offences for the 
purposes of the bill. As I say, that is an argument down the track.  

Hon Adele Farina: No, it is not.  

Hon MICHAEL MISCHIN: So the member says, but that does not make — 

Hon Adele Farina: It is an argument for now because my argument is it should be a schedule to the bill.  

Hon MICHAEL MISCHIN: The member is saying it should be a schedule to the bill — 

Hon Adele Farina: Why isn’t it? Why didn’t the government consider it appropriate to make it a schedule to the 
bill? 

Hon MICHAEL MISCHIN: The member may think that it ought to be a schedule to the bill; the government 
disagrees. It is not a schedule to the bill — 

Hon Adele Farina: On what basis? What are the reasons? 

Hon MICHAEL MISCHIN: Because any amendment, any addition or subtraction from that list of offences, 
would require an amendment to the act rather than amendment by way of regulation. It is a less flexible means of 
dealing with these. That is why we have regulations. That is why we have lists of prescribed offences for a 
variety of purposes. There is nothing unusual about that. If the opposition believes it ought to be a schedule to 
the act, it can put up an amendment to include it as a schedule to the act. The government does not propose to do 
so. If the bill is passed without a schedule of these offences and without any regulations being presented, a court 
would have to make its evaluation of whether the requisite number of relevant offences have been committed 
based on the principles in the act, without reference to the table.  

Hon LINDA SAVAGE: I want to clarify something after listening to the debate. It seems to me that it will be 
harder to find offences that do not fit into the category of antisocial behaviour. That will probably be the hardest 
thing because I imagine that nearly all offences, or most offences, would fit within that category. The reason that 
the concern is being expressed is that the bill specifically defines antisocial behaviour, and the explanatory 
memorandum and second reading speech have referred repeatedly to antisocial behaviour and low-level 
offences. It may be that the government’s intention was always that this was not directed at low-level antisocial 
behaviour and that may be the intention, but that is not what the bill purports to say. It is certainly not the way 
that the explanatory memorandum and utterances by the Attorney General have led us, and I think the wider 
community, to understand. If virtually all offences are potentially within the definition, or fall within the 
definition of antisocial behaviour, that would be useful to know.  

Hon MICHAEL MISCHIN: I have already been through this on numerous occasions. 

Hon KATE DOUST: I am just going to follow on from that. Picking up on the types of matters that have been 
listed, given that the government in the second reading speech made specific reference to graffiti, hooning and 
shoplifting as some of the types of offences that a PBO could be applied for, why were graffiti, hooning and 
shoplifting not on this list? 

Hon MICHAEL MISCHIN: They are. 
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Hon KATE DOUST: That is a very succinct answer, but could the parliamentary secretary please point out for 
me where they are and exactly under which one of those offences do graffiti, hooning and shoplifting fall? 

Hon MICHAEL MISCHIN: Section 378, which is stealing anything that does not have a value exceeding 
$1 000; and section 444 of the Criminal Code, which is criminal damage. The road traffic offences are section 
59, dangerous driving causing death or injury; section 59A, dangerous driving causing bodily harm; section 60, 
reckless driving; section 61, dangerous driving; section 62, careless driving; and section 62A, causing excessive 
noise or smoke. 

Hon Adele Farina: Hooning? 

Hon MICHAEL MISCHIN: What does the member think that hooning is? It is causing excessive noise or 
smoke or driving in a reckless fashion in a motor vehicle. 

Hon KATE DOUST: I thank the parliamentary secretary for the explanation. 

Hon Michael Mischin: I am happy to spell things out. 

Several members interjected. 

The CHAIRMAN: Order! Members, let us have some decorum in the chamber, please. 

Hon KATE DOUST: Thank you, Mr Chairman. It is important to get these things on the record, because not 
every person who will be referring to this legislation has the parliamentary secretary’s formal qualifications in 
the law. They will not understand what each of these numbers are that are listed on this document. People will 
want to know what those items are. It is therefore very helpful that he has explained to us where they are picked 
up. I just want to follow on from a couple of other issues. 

Hon Michael Mischin: Sorry; I should have mentioned section 445 as well—damaging property. 

Hon KATE DOUST: I thank the parliamentary secretary for that clarification. Hon Adele Farina raised an issue 
about dangerous driving causing death and asked how it would be antisocial behaviour. Correct me if I am 
wrong, but I think the parliamentary secretary said it would be if there were a number of other incidents or issues 
that happened around that. I am curious, and I would like the parliamentary secretary to explain to me in what 
circumstances would a PBO be issued. Does it have to be for one type of antisocial behaviour offence, or could it 
be that at the age of 15 years someone was caught shoplifting and copped a community service order and then 
had no other issues until that person was caught in a hooning incident at 17? Would that be the type of incident 
for which the government would see a PBO being issued? 

Hon MICHAEL MISCHIN: Those two offences would certainly be relevant offences in the event that this 
table becomes law by way of regulation. They would provide one of the sufficient conditions for application for 
a PBO. The government does not see a PBO being granted in those circumstances. It is almost impossibly 
remote that it would be done, because those offences, spread over that period of time—assuming that there is no 
intervening criminal history or recidivist, antisocial behaviour and no intervening history of breaches of court 
orders or suggestions that a PBO is necessary to constrain a person from otherwise lawful behaviour—would not 
satisfy the criteria under clause 8(2)(b) or (c). It would not meet the requirements under clause 9 either. 

Hon Adele Farina: Clause 8? 

Hon MICHAEL MISCHIN: Clause 8(2)(b) and (c). Clause 8(2) states — 

Grounds for making a PBO exist if — 

Then there is the offence necessary condition — 

(b) unless constrained from certain otherwise lawful activities and behaviour, the person is likely 
to commit another relevant offence; and 

(c) granting a PBO to impose the constraints is appropriate in the circumstances. 

We are looking at someone who has committed shoplifting at the age of 15 and within a period of three years has 
committed a dangerous driving offence. It is not likely that he will be committing another relevant offence. No 
pattern of behaviour emerges from that. 

Hon Kate Doust: That is right. 

Hon MICHAEL MISCHIN: That is right. The government is saying that that would not meet the criteria. It is 
not something that I would have thought any sensible prosecutor would even apply for. 

Hon KATE DOUST: I am glad the parliamentary secretary has said that, because from my point of view part of 
the confusion has been that there has not been that clarity. Using those quite different examples of where a 
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person may commit an offence, I would not have been able to predict that a person may necessarily do either of 
those things again. If somebody has committed an offence prior to the age of 16 years, and then does nothing 
until he or she is 17, I do not know how anyone could predict that that person would do anything again. I 
therefore do not know why a PBO would even come into play. 

Hon Michael Mischin: Neither would I. 

Hon KATE DOUST: That is right. That is why I do not understand why we are dealing with somebody in that 
regard if other options are already in place in the court system to deal with these issues. 

Hon Michael Mischin: I entirely agree. That is not what it is aimed at. 

Hon KATE DOUST: Moving on from that, this bill seems to deal with the outcomes of offences; it does not 
deal with what causes them. In my second reading contribution I asked what research the government had done 
into the types of matters that lead people into these antisocial behaviours, to try to address these matters at the 
source. The parliamentary secretary did not provide to me in his second reading reply a response about what 
research the government had done looking into that matter. If the parliamentary secretary has that research 
available, we would appreciate it if he would make it available to us here. Also, the other part of the research that 
we sought was the research or reports that the government had commissioned into the effectiveness of the PBO 
in changing behaviours. A PBO could be issued as a result of disorderly conduct, or any of those matters listed, 
such as shoplifting, graffiti or whatever, and there are even some requirements in the bill about people not being 
able to engage with others or go to particular places. What research has been done to measure the effectiveness 
of putting in place those types of prohibitions? 

Quorum 

Hon KATE DOUST: Mr Chairman, while we are waiting, I draw your attention to the state of the house. 

[Quorum formed.] 

Hon MICHAEL MISCHIN: If we understand it correctly, there are two elements to the member’s question: 
firstly, the element of general causal factors relating to offending — 

Hon Kate Doust: To antisocial behaviour. 

Hon MICHAEL MISCHIN: Yes, antisocial behaviour and criminal behaviour generally amongst juveniles. 
Presumably it carries through to adults who have been susceptible to that sort of behaviour as juveniles. There 
are general issues such as poor parenting, poor educational prospects — 

Hon Kate Doust: Abuse. 

Hon MICHAEL MISCHIN: Yes, being subject to abuse. Other issues include having poor role models as 
children, poor nutrition, homelessness and things of that nature. Those are things that this bill is not aimed at 
addressing and cannot address, just like any other public safety legislation that does not address those sorts of 
things specifically. There is an element of addressing it by way of the constraints that will be provided by the 
court, as I have mentioned. In a sense, the Children’s Court deals with juveniles in loco parentis and attempts to 
put constraints on and use a carrot-and-stick approach to juveniles to modify their behaviour and encourage them 
into acceptable forms of behaviour. 

As for the specific research that underlies the premise of the bill, there are three primary propositions. One of 
them is that offenders, subject to some form of publication of their identities, are generally apprehended more 
quickly than those who are anonymous to the community. Offenders who perceive the risk of being apprehended 
are more likely to perceive that they will be punished, and that can result in their being deterred from offending 
conduct. These are fairly commonsense propositions, we would suggest. Otherwise, custodial punishment is 
most effective when it is dealing with serial offenders. The government has drawn on a body of research in 
support of its assumptions in that regard. I am informed that the details of that research have been provided as an 
answer to a question on notice to the Greens (WA) at some stage; I am not sure of the date. 

Hon Adele Farina: Will you table it so we can all have access to it? 

Hon MICHAEL MISCHIN: We are content to do that. We do not have it with us at the moment, but we are 
happy to find it and table it later. 

Hon ADELE FARINA: In the second reading speech, the Attorney General and the parliamentary secretary 
said that prohibited behaviour orders would be applied in situations in which offenders have engaged in a pattern 
of sustained unlawful behaviour; we are talking about a pattern of sustained unlawful behaviour. We then turn to 
the bill, which provides — 

Grounds for making a PBO exist if — 
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(a) the person — 

(i) committed and was convicted of a relevant offence; and 

(ii) during the period of 3 years after that conviction again committed, and was convicted 
of, a relevant offence; 

That means that an offender who commits two offences and, unless constrained, is likely to reoffend, will justify 
the imposition of a PBO. We are talking about two offences only that will justify the imposition of a PBO. That 
is what the bill provides. I will quote the Attorney General in his second reading speech — 

… PBOs will be applied in situations in which offenders have engaged in a pattern of sustained 
unlawful behaviour. 

Will the parliamentary secretary please explain to me why the second reading speech says one thing and the bill 
says something entirely different? Why is it that the government is having difficulty translating the intention of 
its second reading speech into the provisions of the bill? 

Hon MICHAEL MISCHIN: There are several things to be said about that, and I have already been through 
them. Firstly, the bill is a legislative formulation of the policy stated in the second reading speech. 

Hon Adele Farina: No, it’s not. 

Hon MICHAEL MISCHIN: Secondly, if we are dealing with clause 8, we should presumably deal with that 
clause when we get to it rather than during the debate on clause 1. 

Hon Adele Farina: We’re still trying to understand how the whole bill operates. 

Hon MICHAEL MISCHIN: It is very simple to understand if one reads it and sees that the two offences are 
necessary preconditions, and they both have to be antisocial behaviour, but they are not sufficient conditions. If 
we cannot predict from the two offences the course of activity that is likely to lead to a further relevant offence, 
the court will not grant a PBO. That is quite simple, and courts do it all the time. In fact, interestingly enough, 
the Labor Party introduced some legislation that does a very similar thing. 

Hon Adele Farina: Perhaps you’d like to tell us what it is—which one are you referring to? 

Hon MICHAEL MISCHIN: It is called the Dangerous Sexual Offenders Act 2006. 

Hon LINDA SAVAGE: Can I just be clear on this: is the parliamentary secretary saying that someone who has 
committed one offence, and another offence within three years of the first offence, and is then deemed likely to 
commit a third offence, will not be capable of being the subject of a prohibited behaviour order? I refer to a 
comment that the parliamentary secretary made yesterday, when he said that the government was not talking 
about people who had been convicted only once, twice or even three times; it was talking about persistent 
offenders. I would like the parliamentary secretary to please clarify that for me because, according to the 
legislation, the grounds for making a PBO exist if one relevant offence is committed and, during a period of 
three years after the first offence, another offence is committed, and the person is deemed likely to commit a 
further offence, but only two offences have been committed. Is the parliamentary secretary saying that there 
must be more than two offences? The bill quite clearly provides that it must be two offences.  

Hon Michael Mischin: I have already been through this. 

Hon LINDA SAVAGE: I am sorry; I did not catch the answer.   

Hon Michael Mischin: I have been through this on several occasions.  

Hon LINDA SAVAGE: I want to be absolutely clear on this: Does the parliamentary secretary agree that it 
could be two offences?   

Hon Michael Mischin: No, I don’t agree that it could be.  

Hon LINDA SAVAGE: Notwithstanding that the bill says two offences?   

Hon Michael Mischin: I have already explained this, Mr Chairman. 

Hon LINDA SAVAGE: I am sorry.   

Hon Norman Moore: It takes a long time for you to understand things.  

Hon LINDA SAVAGE: No, it does not. I think it is a fairly straightforward question.  

Hon Michael Mischin: I have answered that straightforward question several times.  



Extract from Hansard 
[COUNCIL - Thursday, 11 November 2010] 

 p8598b-8627a 
Hon Adele Farina; Hon Michael Mischin; Hon Kate Doust; Hon Linda Savage; Chairman; Hon Philip Gardiner; 

Hon Alison Xamon 

 [11] 

The CHAIRMAN: Order, members! Hon Linda Savage is on her feet. Does Hon Linda Savage wish to make a 
clarification of her statement for the record?   

Hon LINDA SAVAGE: Yes, I do. I will put the question again. If the response is that the parliamentary 
secretary will not answer the question, I am happy for that to be recorded in Hansard. Clause 8(2) of the bill 
states — 

Grounds for making a PBO exist if — 

(a) the person — 

(i) committed and was convicted of a relevant offence;  

That is offence number one — 

and 

(ii) during the period of 3 years after that conviction again committed, and was 
convicted of, a relevant offence;  

That is offence number two — 

and 

(b) unless constrained from certain otherwise lawful activities and behaviour, the person 
is likely to commit another relevant offence;  

The person has not committed another offence but is likely to commit another relevant offence. That is two 
offences within three years.  

Hon Michael Mischin: And? 

Hon LINDA SAVAGE: Yes, and.   

Hon Simon O’Brien: It is actually two convictions in three years.  

Hon LINDA SAVAGE: Yes, I understand. I have read it out. 

Several members interjected. 

The CHAIRMAN: Order, members. Let the member continue. 

Hon LINDA SAVAGE: I reiterate that it states — 

and 

(b) unless constrained …, the person is likely to commit another relevant offence;  

The person has not committed another relevant offence. So, basically, the grounds for making a PBO exist after a 
person has committed two relevant offences and is likely to commit a third. Is the parliamentary secretary saying 
that that is not possible—that there has to be more than two offences?   

Hon Ken Travers: This is not question time where you can avoid answering, parliamentary secretary.  

Hon LINDA SAVAGE: Is the parliamentary secretary saying that it is not possible for a judge to make a 
prohibited behaviour order for a person who has two convictions for relevant offences? 

Hon MICHAEL MISCHIN: There are three preconditions that must be met before a PBO can be granted. 
There is the offence requirement and there is the likelihood of committing another relevant offence, which is a 
predictive thing. There is nothing unusual about that; it is the subject of an awful lot of legislation, including the 
Dangerous Sexual Offenders Act, under which we try to predict behaviour based on past convictions.  

Hon Kate Doust: One conviction.  

Hon MICHAEL MISCHIN: No. The third precondition is the appropriateness of imposing the constraints, 
which is clause 8(2)(c). Theoretically the answer is yes, if they can be satisfied. It is a matter of judicial 
discretion. Hon Linda Savage seems to be astonished by the idea of judicial discretion and judgement, but that 
happens all the time and is what is done when any sort of judicial disposition of an offence is contemplated. 
There are necessary preconditions and there are sufficient conditions for the granting of an order. Another one is 
indefinite terms of imprisonment, for which certain criteria are prescribed. An awful lot of case law has been 
built around that saying that it has to be more than simply one or two offences and that there has to be a higher 
threshold. That sort of case law would presumably be translated into the consideration and application of this 
bill.   

Hon Adele Farina: Presumably. Why not make it clear in the legislation?   
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Hon MICHAEL MISCHIN: The former government did not seem to think that was necessary with things like 
terms of indefinite imprisonment, which came in under its watch, or the Dangerous Sexual Offenders Act. 

I have been through the way in which the bill is structured, the way it is intended to operate and the way it has 
been prescribed, and I do not intend to go through that again. Simply asking the same question in different forms 
will not elicit any further response because I have been through this.  

Hon KATE DOUST: I might ask a different question. This is a question I raised during the second reading 
debate but to which the parliamentary secretary did not provide a response. In my contribution to the second 
reading debate I referred to the fact that a range of sentencing options is already available to the courts. I went 
through the various options, which include pre-sentence orders, conditional release orders, fines, intensive 
supervision orders, conditional suspended imprisonment and imprisonment. The parliamentary secretary did not 
provide an explanation of why PBOs would be any better than any of those things. Can the parliamentary 
secretary now provide to us, in committee, any evidence to demonstrate how PBOs will have any greater impact 
on reducing re-offending than current criminal offences and sentencing options?   

Hon MICHAEL MISCHIN: Conditional release orders are sentencing dispositions that can be imposed only 
when there are reasonable grounds for supposing that a person will not re-offend. That is different in concept 
from a prohibited behaviour order. Conditional release orders can include directions to offenders that the court 
considers reasonably necessary to secure their good behaviour, which is arguably narrower than the choice of 
words being used in the bill, which requires anything reasonably necessary and which reduces the likelihood of a 
person committing a relevant offence. A breach of a conditional release order results in the person being re-
sentenced for the original offence. For instance, if it involved someone who was up on his 200th charge of 
spraying a wall and the CRO related to the last of those offences, then, notwithstanding that person’s history, the 
chances of that person being sentenced to a term of imprisonment as a deterrent would be remote. All that person 
would be sentenced for is the last of those offences, which is likely to cop the same sort of penalty as that 
imposed for the previous 20 offences and which has not made any difference. Community-based orders and 
youth community-based orders are sentencing dispositions generally only considered appropriate for offences 
carrying a statutory penalty of imprisonment. They are different from PBOs because they do not constrain 
otherwise lawful behaviour. Where they include a supervision requirement, they can include directions that the 
court considers reasonably necessary to secure the good behaviour of the offender. Again, this is arguably 
narrower than the choice of words used in the Prohibited Behaviour Orders Bill, under which the court can 
impose anything reasonably necessary that reduces the likelihood of the person committing a relevant offence. A 
breach of a community-based order or a youth community-based order can be a fine of up to $1 000 or re-
sentencing for the original offence. It does not take it any further than what would have been available had the 
person been sentenced for that offence to start with, rather than being given the licence of a community-based 
order or youth community-based order. Intensive supervision orders and intensive youth supervision orders are 
community-based sentencing dispositions that are generally imposed for quite serious offences and not the sorts 
of offences we are looking at here, which are volume crimes committed in factual circumstances at a relatively 
low level and which do not ordinarily result in terms of imprisonment. Intensive supervision orders and intensive 
youth supervision orders can be made only when there is a pre-sentence report. They can include directions that 
the court considers reasonably necessary to secure good behaviour. They can also include a curfew requirement. 
In that sense they can cover otherwise lawful behaviour. Some members seem to find it very offensive that there 
should be restraints on otherwise lawful behaviour. ISOs and IYSOs can include curfew requirements. They can 
include requirements for an offender to remain in a specific place for specific periods and to submit to 
monitoring or check-ups from community corrections officers. The prohibitions are arguably narrower than the 
choice of words used in the PBO bill. The offences they relate to are considerably more serious than the ones the 
government has in mind under the PBO bill, which are relatively low-level antisocial behaviour-type offences. A 
breach of an intensive supervision order or an intensive youth supervision order can result in a fine of up to 
$1 000 or re-sentencing for the original offence. 

Conditional suspended imprisonment is a sentencing disposition and is technically a form of imprisonment, and, 
thus, can be imposed only for offences that would ordinarily justify a term of imprisonment. It is not likely to be 
the case in the sorts of low-volume antisocial offences that the government is trying to combat with this bill. 

Violence restraining orders, like PBOs, are civil orders that are punishable by a term of imprisonment if 
breached. However, they arise only when a respondent has committed an act of abuse against a person and the 
court considers that the respondent is reasonably likely to again commit an act against a person, or the person 
seeks the order and can establish that he or she reasonably fears that the respondent will commit an act of 
abuse against the person to be protected. PBOs are focused on the protection of individuals rather than members 
of the community generally and do not embrace the sorts of low-volume crime that the bill is aimed at 
addressing. 
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There is another circumstance in which misconduct restraining orders can be obtained. When the court is 
satisfied that a person will, unless restrained, be likely to engage in behaviour that breaches the peace, the court 
can impose such constraints on a person as are necessary to prevent the person from behaving in a manner likely 
to lead to a breach of the peace. This sort of embraces the types of constraints against otherwise lawful behaviour 
that has exercised the minds and concerns of the opposition. It is already available with certain types of orders, 
but the means of enforcement for PBOs do not exist for misconduct restraining orders. The maximum penalty for 
a breach of a misconduct restraining order is a fine of $1 000 only; imprisonment is not a sentencing option. If an 
offender has committed a large volume of relatively low-level crime and has not suffered a term of 
imprisonment, a further fine is not likely to deter the offender either. 

Police orders made pursuant to division 3A of the Restraining Orders Act 1997 are orders made by police 
officers under their own discretion whereby a police officer reasonably believes that a person has committed an 
act of domestic violence and is likely to commit another such act, or that a child has been exposed to an act of 
domestic violence or is likely to be exposed to another such act, or that another person reasonably fears that such 
acts will occur. There can be restraints on what is otherwise lawful behaviour by the police officer as the police 
officer considers necessary to prevent further such acts. These orders cannot be applied to juveniles. They can be 
applied only for either 24 hours or 72 hours. The penalty for breaching a police order made under division 3A of 
the Restraining Orders Act is a fine of up to $6 000 or imprisonment for up to 12 months. Obviously, these sorts 
of orders are considerably more limited in scope and are aimed at protecting people from acts of domestic 
violence, which, again, is not necessarily the sort of antisocial behaviour that this bill is seeking to address. 

Move-on notices can be made when a police officer reasonably suspects that a person is doing or will do an act 
of violence or an act that will cause another person to use violence or will cause another person to fear violence, 
or is committing a breach of the peace, or is hindering or obstructing lawful activity, or has just committed or is 
about to commit an offence. The notice requires an offender to leave a particular area and go to a certain distance 
from that area. Importantly, these sorts of orders can be enforced only for up to 24 hours, not for the extended 
period contemplated by a PBO. Failure to comply with a move-on notice is an offence punishable by a fine of 
$12 000 or up to 12 months’ imprisonment. Although these notices impose one of the sorts of restrictions 
contemplated by a prohibited behaviour order, the circumstances in which a police officer can issue such an 
order is plainly one in which he is nipping an offence in the bud rather than trying to constrain a person’s 
behaviour to avoid situations in which the person is more likely than not to offend in the same way he or she has 
done on numerous occasions in the past or, to be technical, on at least two occasions in the past. A variety of 
other orders are available. Although there may be some overlap, and maybe in some circumstances they involve 
the sorts of constraints and sanctions that are contemplated by PBOs and other restraints on otherwise lawful 
behaviour, they are not as comprehensive in their operation as PBOs and do not address the sort of problem that 
the government is seeking to remedy. 

Hon KATE DOUST: I thank the parliamentary secretary for that very detailed illustration of the range of tools 
already available to the courts to address a range of antisocial and criminal behaviour; however, he has not 
answered the question I asked him. The question I asked him was: what evidence can he offer to demonstrate 
that PBOs, rather than existing criminal offences and sentencing options, will have a greater impact on reducing 
reoffending? What evidence does he have that PBOs will be more effective than any of those things that he has 
just provided a very detailed description of? What research has he done that he can provide to us to demonstrate 
that PBOs will be a more effective tool to manage and modify behaviour than will those tools already available 
to the courts? 

Hon MICHAEL MISCHIN: A couple of things can be said about that. Firstly, if the legislation is allowed to go 
through, we will be able to provide that evidence in 12 months—or not, as the case may be. Secondly, we have 
re-explained the assumptions upon which the legislation is based. I have said that I can provide the references to 
the research underlying the forming of those assumptions. Thirdly, it is a flawed argument to seek evidence in 
advance of the ability to do certain things. That could have been said about any one of the several sentencing 
dispositions that I have gone through at the time that they were proposed: where is the evidence that this will 
work? There is no evidence until it has actually been done, and then it is finetuned. 

Hon Kate Doust: But you must have had research from other places before you drafted it. 

Hon MICHAEL MISCHIN: Sometimes we can be innovative in our own right. 

Hon Kate Doust: How did you come up with the idea if you hadn’t done some research? 

Hon MICHAEL MISCHIN: We have had the United Kingdom experience to draw on and the flaws and 
benefits of its system. 
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Lastly, the existing dispositions plainly do not work in a small number of cases, and so some further weapon in 
the armoury of the courts and law enforcement agencies is now viewed necessary to address the issue that is not 
being addressed by the current orders and dispositions available to the court. 

Hon KATE DOUST: If a range of the options that are currently in place have not worked, does this mean that 
the government will, in due course, seek to amend the relevant legislation to remove the orders or penalties 
currently in place that do not work? If the parliamentary secretary is saying that something does not work, what 
is he going to do about it? 

Hon MICHAEL MISCHIN: I am not suggesting that they do not work. They work in a number of cases in 
which they are suited to the circumstances to which they are being applied. There are legislative preconditions to 
the application of those dispositions, but they may not be a single solution to any particular law enforcement 
problem or community security problem. That is why there are so many of them, all nuanced and finetuned to 
the particular circumstances. If it proves to be the case that one or more of them is deficient, yes, the government 
will of course, as part of its responsibility, address and fix those deficiencies. What the government is seeking to 
do with this bill is add another tool to the tool kit; if PBOs work, all to the good. I am sure that even the 
opposition would support them. If they do not work, we will of course —  

Hon Kate Doust: Bring in something harsher. 

Hon MICHAEL MISCHIN: — address the issue. The opposition seems to be working on the premise that 
unless it can be guaranteed that something will work, we should not do anything about it and we should fret 
about it, allow these sorts of things to happen, go back to the default position and look at the causes of crime 
without actually addressing them. We are talking about a current problem involving a small number of offenders 
who are continuing to do antisocial things that harass and disrupt and cause fear and concern in members of the 
community. The government is committed to trying this out to see whether it works. We are convinced that it 
will have some effect, otherwise we would not have bothered.  

Sitting suspended from 1.00 to 2.00 pm 

Hon KATE DOUST: Prior to the break I was going to ask a question of the parliamentary secretary. The second 
reading speech states - 

The imposition of a PBO is not intended as a punishment. 

If it is not intended as a punishment, what is it intended to be?  

Hon MICHAEL MISCHIN: It is a civil order that will impose constraints upon a person with a view to 
limiting his or her opportunities to get into situations in which that person is likely to commit offences. It is to be 
granted on the balance of probabilities rather than on proof beyond reasonable doubt. It is not part of a sentence 
to be imposed on a particular offence; it is a civil order, the same as a restraining order.  

Hon ADELE FARINA: Before the break the parliamentary secretary undertook to table a copy of the 2004 
survey report relied on by the government, and, from memory, some answers to parliamentary questions that 
provided some statistical evidence in support of the government’s position. Is he now in a position to table those 
documents? 

Hon MICHAEL MISCHIN: I am in a position to do both those things. The report was prepared by Anna 
Ferrante, Nini Loh and Max Maller of the University of Western Australia titled “Pathways Through Justice: A 
Statistical Analysis of Offender Contact With the WA Juvenile Justice System”, final report by the Crime 
Research Centre dated July 2004. I seek leave to table that.  

Leave granted. [See paper 2807.] 

Hon MICHAEL MISCHIN: I also seek leave to table a copy of Legislative Council question on notice 663 
dated Wednesday, 11 August 2010 asked by Hon Giz Watson.  

Leave granted. [See paper 2808.] 

Hon ADELE FARINA: Would the government consider adjourning consideration of the bill in committee so 
that we can review these documents to assist with the consideration of the bill in detail? 

Hon MICHAEL MISCHIN: No. As far as the question on notice is concerned, that is an answer the chamber is 
cognisant of, it having been asked through a question on notice within this chamber. As to the report, that was 
the subject of reference in the debate in the other place during the consideration in detail stage of proceedings 
and has been available for some time if the honourable member was interested in pursuing that.  
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Hon ADELE FARINA: Could the parliamentary secretary inform the house what sort of a PBO would be 
issued against someone who was convicted of dangerous driving?  

Hon MICHAEL MISCHIN: It is impossible to answer that question.  

Hon ADELE FARINA: I find that extraordinary. We have a government which is proposing that this 
Parliament enact a law to allow the courts to impose PBOs on offenders and which has repeatedly told us during 
consideration of this bill in detail that all the information and guidance that the courts need are detailed in the 
bill. Yet the parliamentary secretary, who was a prosecutor in his previous life, cannot give us some indication of 
the type of PBO that would be issued against someone who is convicted of dangerous driving. I will make it a bit 
easier for the parliamentary secretary. Let us say we are talking about the two previous convictions of dangerous 
driving—exactly the same offence. What sort of PBO would be issued against a person for dangerous driving? 
Would it be to never go near a vehicle or never drive a vehicle?  

Hon MICHAEL MISCHIN: The question is impossible to answer, in the same way that a question that I pose 
to the honourable member as a lawyer about what sort of sentence she would impose upon someone who has 
been convicted of dangerous driving is one that she would find impossible to answer. It involves a variety of 
circumstances. Firstly, we have to satisfy the grounds for making a prohibited behaviour order under the act. It 
means not only that there have been at least two relevant offences within the three-year period, but also that we 
have to establish that unless constrained from certain otherwise lawful activities and behaviour, the person is 
likely to commit another relevant offence. The member has named one offence, in a vacuum, without any 
context.  

Secondly, the prosecution needs to establish to the requisite standard that granting a PBO to impose the 
constraints is appropriate in the circumstances. The prosecution needs to address the various matters under 
clause 9. So, it is impossible to answer a question like that. No-one can sensibly do it. In fact, the question is 
flawed inasmuch as it does not meet the criteria under the bill. 

Hon ADELE FARINA: I did clarify the point I was making to make sure that it did comply with the 
requirements under the bill. Clause 8(2) provides — 

Grounds for making a PBO exist if — 

(a) the person — 

(i) committed and was convicted of a relevant offence; and  

I am saying that relevant offence was dangerous driving — 

(ii) during the period of 3 years after that conviction again committed, and was convicted 
of, a relevant offence;  

I say again that that was dangerous driving — 

  and  

(b) unless constrained from certain otherwise lawful activities and behaviour, the person is likely 
to commit another relevant offence; and 

Let us say the judge is satisfied on that ground as well; let take these as a given — 

(c) granting a PBO to impose the constraints is appropriate in the circumstances.  

Again, let us take that as a given. So, all four boxes have been ticked. What sort of PBO would be imposed in 
those circumstances? The purpose of a PBO is to constrain a person’s activities in relation to places, people and 
time. I do not think it is unreasonable to ask what sort of PBO would be imposed in those circumstances. Would 
the PBO be that the person was not to get behind the wheel of a car and drive it? I cannot imagine what else 
would be involved in a dangerous driving PBO. Is that the sort of thing the parliamentary secretary is talking 
about? Is the law not already able to impose such a penalty? 

Hon MICHAEL MISCHIN: Once again, to pose a hypothetical question without sufficient information is just a 
nonsense. I might ask the member, for example: what other offences has this person committed and been 
convicted of? Has there been a pattern of offences? How far apart are the two convictions? 

Hon Adele Farina: It does not require a pattern. 

Hon MICHAEL MISCHIN: It does.  

Hon Adele Farina: No, it does not. You admitted that this morning. There are only two requirements. 

Hon MICHAEL MISCHIN: I can see that the member does not understand what I have explained in the past. 
The member cannot even give me the distance in time between the two offences that she is talking about. 
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Hon Adele Farina: Within three years, as required. I have read that out. I have said that he has complied with all 
of the grounds.  

Hon MICHAEL MISCHIN: Does that provide a pattern of offending upon which we can predict? Is that what 
the member is suggesting? 

Hon Adele Farina: If the parliamentary secretary sits down, I will answer the question. 

Several members interjected. 

Hon Adele Farina: Well, he has asked me a question, and I am waiting to answer it. 

The CHAIRMAN: Order, members! Members, please, I will direct the call at this particular point in time. As 
far as I am concerned, the parliamentary secretary is still on his feet. I will give him the opportunity of answering 
the questions put to him. When he has done so, I will ask him to resume his seat, as he no doubt will, and then 
other members in due course can rise and seek the call. 

Hon MICHAEL MISCHIN: Thank you, Mr Chairman. What I have explained repeatedly is that these are 
necessary conditions for the grant of a PBO. They are not sufficient. Clause 8(2) provides that the court has to be 
satisfied—that would need to be on the evidence, rather than simply on the basis of two convictions over a 
period of three years—that — 

(b) unless constrained from certain otherwise lawful activities and behaviour, the person 
is likely to commit another relevant offence; and 

If the honourable member is putting to me that on the basis of two offences at some time within a three-year 
period, a pattern of behaviour has been established such that a judicial officer could predict the likelihood, or not, 
that the person would commit another relevant offence at some stage in the future—that is, that there is some 
basis for that prediction—then she needs to get back into the courts, because that is simply not going to happen. 
If the member is asking my opinion as to whether a PBO would be granted on the basis of those two bare facts 
that have been provided, I would say no. If I were a magistrate or a judge, I would not do that. 

The other requirement is that —  

(c) granting a PBO to impose the constraints is appropriate in the circumstances.  

I would not have thought that, on the information provided by the member, the evidence is in any way supportive 
of the conclusion, on the balance of probabilities, that a constraint would be appropriate in the circumstances.  

Thirdly, we need to look at the matters that are to be considered by the court. Clause 9 states —  

(1) When considering whether to make a PBO against a person, a court must have regard to — 

(a) the desirability of protecting other persons and property from acts that constitute 
relevant offences; and  

(b) the degree of hardship that may be caused to the person if the PBO is made.  

It may be that the person who has been convicted of those two offences has already suffered a suspension of his 
licence and is suffering some kind of a penalty as a result of that. It continues — 

(2) A court must have regard to the matter set out in subsection (1)(a) as being of primary 
importance. 

That is, the desirability of protecting other persons and property from acts that constitute relevant offences. The 
member is talking about two offences of dangerous driving that have been committed within a three-year period. 
The member does not know anything about the facts of those offences—who was involved and where they were 
committed. The member does not know the penalties that were imposed. The member does not know whether 
the person has committed any offences in the meantime that would suggest a pattern of behaviour. It 
continues — 

(3) When considering whether to make a PBO against a person, a court may have regard to all or 
any of the following —  

(a) other current legal proceedings involving the person;  

The member has not specified anything there; no guidance has been given to the court on that matter — 

(b) any criminal record of the person; 

The member is talking about two convictions — 
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(c) any sentence to which the person is subject; 

The member has not told me that — 

(d) any order, made under a written law, that applies to the person or, if the person is a 
youth,  

The member has not told me that — 

a person responsible for the care, welfare or development of the person; 

The member has not told me anything about that — 

(e) any previous behaviour of the person that is similar to the behaviour in relation to 
which the PBO is being considered by the court; 

(f) the extent to which the person complied with any previous PBO; 

The member has not told me anything about that — 

(g) other matters the court considers relevant. 

These are all matters that normally would be brought before a court to establish that a PBO is a worthwhile 
disposition, bearing in mind the pattern of behaviour and the likelihood that the person is going to be convicted 
of another offence in the future. We cannot do that on the basis of two offences and on the paucity of the 
information that has been supplied. I do not propose to get into hypotheticals such as that. For the member to say 
that the legislation is somehow flawed, just because I am not prepared to speculate, is just a nonsense. Courts are 
always provided with criteria. If we look at the criteria for the grant of an intensive supervision order, likewise 
there are a lot of things that the court needs to be satisfied about, rather than just the bare necessities, in 
determining whether such an order is appropriate, and the conditions to be imposed. What the member is doing 
is really idle speculation. 

Hon ADELE FARINA: Mr Chairman, I am going to quote from the uncorrected Hansard from yesterday. The 
parliamentary secretary in his reply stated — 

I will provide a history of one of the 10 most prolific juvenile offenders in this state. I do so with some 
care, so that he cannot be identified. I will start off with this offender, whom I will identify as juvenile 
number one. In December 2006, he committed two counts of burglary with intent in a dwelling and two 
counts of damaging property. His punishment was a youth community-based order. In February 2007, 
there were two offences of stealing motor vehicles, two counts of stealing, and two of wilfully and 
unlawfully destroying or damaging property; and his punishment was a youth community-based order. 

I then asked, “How old is he?” and the parliamentary secretary responded — 

I will get to that in a minute.  

The parliamentary secretary then went on to say — 

In March 2007, there were two counts of disorderly behaviour in public, and one of failing to wear a 
helmet on a bicycle. There was no punishment for the bike riding offence, but there was a youth 
community-based order for disorderly behaviour. In April 2007, a month later, the offences included 
drinking alcohol or other harmful substances on community land and disorderly behaviour and, again, 
the punishment was youth community-based orders. For an offence of receiving stolen property, the 
punishment was a youth community-based order. For damaging property in September 2007, he got an 
intensive youth supervision order—that is because none of the other orders had worked. Then there 
were a raft of youth community-based orders for offences as diverse as damaging property, aggravated 
burglary and committing an offence in dwellings, and stealing. There were several counts of aggravated 
burglary, in fact. That was in December 2007. A whole year had passed and this person was not 
diverted from the criminal justice system. In December 2007, there were two counts of trespassing, no 
lawful excuse; several counts of stealing; and several counts of aggravated burglary and committing 
offences in dwellings. There were several counts of that sort of offence, and in each case he received 
community-based orders. They had no effect. 

We get to intensive youth supervision orders. In March 2008, there were two counts of receiving and 
possession of drugs. There were several counts of that in April 2008. For breaching protected bail 
conditions, he again received intensive youth supervision orders. The offences escalated through until 
we finally got to November 2009. So three years had passed by for this 16-year-old offender who 
started offending at the age of 13, and this 16-year-old offender continues to commit aggravated 
burglaries and get conditional release orders. There is a raft of offending involving dozens and dozens 
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of offences that result in, by and large, no punishment but community-based orders of one form or 
another that have no effect. We are talking about recidivists who commit multiple offences and who do 
not get the message and who are not able to be reformed. 

We were not provided with this offender’s antecedents. We were not provided with any of the mitigating 
circumstances in this person’s situation. We were simply told to accept the facts as put. My question was a very 
simple question: assuming all the boxes are ticked, assuming that a person has two offences of dangerous 
driving, what sort of prohibition order are we looking at here? Assuming the dangerous driving was done while 
he was behind the wheel of a car on his own—it cannot be about a place or a time, it has to be about an 
activity—I assume the prohibition order would then be that he could not get behind the wheel of a car. If it is not 
that, then there can be absolutely no application of a prohibition order in that situation. It is not really a difficult 
question to answer. I find it unacceptable that the parliamentary secretary can come here and read through one 
person’s history and use that as a basis for justifying the bill, yet when asked a very simple question about how 
this might apply in certain circumstances, he demands from me antecedents, a history, and all the rest of it, when 
the parliamentary secretary does not provide that himself when trying to make a case in support of the bill.  

I want to turn again to the second reading speech. We were told that five per cent of offenders had had 12 or 
more contacts with the juvenile justice system after initial contact. We were then told that 30 adult offenders in 
the past three years had been sentenced in connection with offending on at least 19 separate occasions. I am not 
clear how many of the five per cent of juvenile offenders it actually relates to in terms of real numbers, but 
assuming that it is about the same number as the adult offenders over the past three years, we are talking about 
60 people over a three-year period. That is not a huge number; yet we are bringing into play a law that can have 
quite profound impacts when taken as a whole. What we have heard this morning is that contrary to what we 
have been told is the policy of the bill—that is, the policy of the bill relates to low-level offences—the policy of 
the bill will actually relate to any level of offence, whether it is low, medium or high, that can be argued to fit 
into the definition of “antisocial behaviour”, which is so broad that it is hard to imagine any criminal offence that 
would not fit into the definition of antisocial behaviour. The bill states — 

anti-social behaviour, by a person, means behaviour that causes or is likely to cause — 

(a) harassment, alarm, distress, fear or intimidation to one or more persons; or 

(b) damage to property; 

We have also learnt this morning that contrary to the repeated statements in the second reading speech and the 
repeated stated policy of the government that it is intended that PBOs apply only when there has been a “history” 
of repeat behaviour—I will quote the exact words — 

… PBOs will be applied in situations in which offenders have engaged in a pattern of sustained 
unlawful behaviour. 

What we have heard this morning is: no, that is not actually what the bill says. Despite the fact that it is in the 
second reading speech, despite the fact that it is a stated policy of the bill, all that is required are two convictions 
of a related offence over a period of three years. We go back to clause 8(2) of the bill, which sets it out very 
clearly — 

Grounds for making a PBO exist if — 

(a) the person — 

(i) committed and was convicted of a relevant offence; and 

(ii) during the period of 3 years after that conviction again committed, and was convicted 
of, a relevant offence; 

and 

(b) unless constrained from certain otherwise lawful activities and behaviour, the person is likely 
to commit another relevant offence; and 

(c) granting a PBO to impose the constraints is appropriate in the circumstances. 

We have a wide gap between the stated policy of the bill and what the provisions of the bill will actually provide 
at the end of the day. This illustrates very clearly why this bill should have been referred to a standing committee 
for an inquiry because the government is struggling to interpret its own policy into legislation. The government 
is struggling to even understand what its policy is. If that is not the case, then the government is set on a path of 
intentional and deliberate deception of this Parliament and the community. The government is clearly stating one 
thing while the bill that has been presented to this house will do an entirely different thing, and has more far-
reaching impacts than has been stated by the government in its policy statements.  
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Furthermore, we have a situation in which the parliamentary secretary does not actually think he needs to answer 
questions and finds the whole process quite tiresome. He believes that if he has sort of answered a question, he 
does not need to answer any more questions on the topic. That is hardly a satisfactory manner in which to 
conduct an inquiry into the legislation currently before the house. We have an obligation. We swore, when we 
became members of Parliament, that we would make good laws. This is a house of review. We are required to 
review and inquire into bills. That is made incredibly difficult in the circumstances in which we are operating. I 
think it needs to be clearly stated on the record that what has been established through the committee inquiry so 
far before the chamber is that the bill does not align with the stated policy of the bill. We have now discovered 
that it does not require a continuous and sustained pattern of unlawful behaviour; two convictions for relevant 
offences are sufficient over a three-year period and a PBO will not only be imposed in relation to low-level 
offences but in fact to any level of offence that falls within this very, very, broad definition of antisocial 
behaviour. We have a situation where the government is deliberately misleading the community and this 
Parliament in the statements it is making about what the policy of the bill is and what the bill actually does.   

Hon MICHAEL MISCHIN: There is no question there; I did not hear any space for a question mark. Frankly, 
the honourable member can believe what she wants to believe, but she plainly has not understood what I have 
explained; or, if she has understood it, is deliberately refusing to accept it, and I cannot help her. 

Hon PHILIP GARDINER: In my contribution to the second reading debate in support of this bill, I noted what 
I see as the lack of harmony between what will be recorded in Hansard and what is in the bill, which will make 
it a bit of a challenge for the professionals dealing with this bill, if and when it is enacted. The parliamentary 
secretary referred during his reply—he was quoted by Hon Adele Farina—to an offender who is a recidivist, 
based on the evidence. In response to an earlier question, the parliamentary secretary also said that the bill was 
designed to improve public safety—which I think is fine and necessary—and to modify behaviour. Although he 
did not define what modifying behaviour meant, I am sure it means modifying behaviour for the benefit of 
society, rather than to make people more resentful and more anti-society. My first question is: does the 
parliamentary secretary envisage that a PBO, when applied alone, will achieve the objective of modifying the 
behaviour, for the benefit of society, of the person to whom the PBO applies?  

Hon MICHAEL MISCHIN: I am not quite sure I understand what the honourable member is driving at, but if 
the question is whether I can guarantee that prohibited behaviour orders will reform people’s behaviour, then no, 
I cannot guarantee that. It cannot be guaranteed that people are going to abide by legislation, or that legislation is 
going to have an effect on people. The government believes that this is a useful tool in the armoury of the courts, 
to be used with discretion in appropriate cases. It may and hopefully will have the effect, in suitable 
circumstances, of placing constraints on people that, if those constraints are abided by—the sanction for 
breaching the court order being the potential for imprisonment—will make those people less likely to find 
themselves in situations that have been shown in the past to have been conducive to their committing antisocial 
acts of criminal behaviour. That is not an unusual concept; it is the premise upon which is based most, if not all, 
non-custodial orders imposed by courts as part of a sentence. This is simply a development that imposes this sort 
of constraint as part of a civil order rather than a sentence, based on a pattern of past behaviour, and acting on the 
conclusion that such a pattern of behaviour provides evidence that certain circumstances will give rise to certain 
types of antisocial behaviour. There are no guarantees in any of these sorts of things, but that is the premise.  

Further, there are the three bases that I mentioned earlier. First, the fear of apprehension is a significant deterrent 
to most petty criminals. The judicious use of custodial sanctions against serial offenders is also a deterrent 
because it interrupts their behaviour and shows that their behaviour has a consequence. If they continue to offend 
in a serial way and have not yet received the sanction of imprisonment but suddenly do, they will realise that 
they are getting into areas in which their liberty is at stake. Thirdly, increasing the prospects of arrest to show 
that the detriment outweighs the benefits of the immediate thrill and enjoyment of carrying out antisocial 
behaviour will also deter them. Much of that is commonsense and is what applies generally to reforming human 
behaviour; it is a carrot-and-stick approach. 

Hon PHILIP GARDINER: I thank the parliamentary secretary for that response. There are no guarantees in 
this world; I accept that. The parliamentary secretary made the interesting point that this legislation is designed 
to improve the behaviour of a recidivist offender. Such an individual would already have contravened or 
disregarded potential punishments on previous breaches. If one is sent to jail, there is some form of support 
system; it may not necessarily be the support system that one would ideally like, maybe, but there would be 
some form of support system. What we have under the PBO system is an order on its own in the absence of any 
support system. Does the parliamentary secretary agree that the judiciary should make a package around the 
PBO that offers support to the person upon whom the order has been imposed, either in the form of mentoring or 
community support, to enjoin the community to actually try to make the PBO effective in the modification of 
behaviour? 
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Hon MICHAEL MISCHIN: It must be understood, through the terms of the bill, that we are looking at a small 
group of people for whom other dispositions for specific offending in the past—by normal sentencing principles 
these could include non-custodial dispositions, and a variety of non-custodial community-based orders with 
supervision requirements, program requirements and other restraints or requirements as part of those orders—
have had no effect to date. This is not in lieu of those sorts of orders; in fact, one would expect that a prohibited 
behaviour order would be applied for immediately after a person is sentenced for some other offence of an 
antisocial nature. The bill provides that a prohibited behaviour order is subject to the specifics of the other non-
custodial dispositions that may be imposed by the court as a sentence, shall we say, for the immediate offence 
that goes beyond that. It may be that the offender is on his sixth charge of graffitiing or twelfth charge of 
burglary or something to that effect. A penalty or a sentence will be imposed for those immediate offences, 
which, more likely than not, will involve a non-custodial disposition—orders with certain requirements. The 
PBO would be applied for over and above that, and it may impose further requirements and for a longer period, 
because those other dispositions are limited by certain times. The PBO would be crafted in such a way as to 
address patterns of behaviour that put the offender at risk of committing further offences. We are talking about a 
limited number of people. We are of course talking about cases in which other dispositions—non-custodial 
dispositions and perhaps custodial dispositions—have not worked. We are looking at something that says that if 
an offender who is on the verge of going to jail continues with this course of conduct, it is more likely than not 
that the offender will go to jail, not for the offence that he commits, but for breaching this order that is trying to 
keep him out of trouble and to protect the community against the course of conduct that he has found attractive 
in the past. I am not sure whether that is quite what the member was after, but that is my understanding of what 
he was seeking to obtain. 

Hon PHILIP GARDINER: It is almost what I was getting at except that I was hoping that the parliamentary 
secretary might allude to something else that the judiciary could direct beyond just a PBO in circumstances in 
which it is non-custodial, as he has just outlined. When there is a custodial order as well as a PBO, there is some 
support in the system at least around the custodial presence. But when there is just a straight PBO in a 
community with a recidivist, which I understand is what the bill is really trying to get to, I fear that we will not 
have the success with a PBO that we may be looking for, unless there is supplementary support so that the judge 
can either enjoin the community or make other directives about mentoring or that kind of thing. I wondered 
whether the parliamentary secretary envisaged that to be part of this PBO process. 

Hon MICHAEL MISCHIN: The sorts of things that the honourable member is commenting on may very well 
be a component of other community-based orders of a non-custodial nature—for example, reporting to a 
community corrections officer whose purpose is to provide some guidance and assistance in the event that he 
detects a problem with the offender and the like. More general things such as mentoring programs and so forth 
are not really things that legislation can deal with. But, as I have outlined, a number of community initiatives are 
provided through funding from other arms of government, such as child protection, community development and 
so forth. Programs are available and resort can be had to those. If the PBO is imposed on top of, or is a 
supplement to, the sentencing of a person for an offence when other dispositions are imposed, such as intensive 
supervision orders or intensive youth supervision orders or other community-based orders, there may very well 
be conditions in those orders requiring resort to programs, supervision requirements and so forth. This bill is 
saying that, beyond the facilities and the programs and supervision available under those orders, there are certain 
things that the offender must not do or say. For example, the offender must not hang around a particular 
shopping centre because that is where most of his offending in the past occurred, and if particular people are 
hanging around there, they may get the offender into trouble, or the offender may not associate with certain 
people. They are things that are otherwise lawful behaviour, but, in the case of a particular offender, it appears 
that they form the core of, or trigger to, the offender’s course of misconduct. 

A variety of constraints can be imposed in the precise terms of orders. They are the subject of clause 10, and 
members can see the breadth of those. They are subject to anything that is specific in a non-custodial order that is 
crafted for the individual offender for the offence that the offender is being sentenced for. The sorts of conditions 
that will be imposed will be a matter for the court based on the evidence that is presented and the suitability of 
making such an order in the first place. 

There is another feature to this, and that is the publication of details. It has been termed “name and shame”, but it 
says to the offender that he cannot rely on anonymity. If the offender breaches these orders, and crosses the line 
and gets himself into circumstances that have been shown in the past to be conducive to his getting involved in 
offending behaviour, someone is going to notice it and he will be in breach of the order; and, if the offender is in 
breach of the order, he will be brought back before the court and will be liable to have a custodial disposition 
imposed upon him. There is that element that would not otherwise be available through ordinary court orders, 
whereby details are not publicised and the person’s identity is not distributed. Of course, in some cases the 
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person is known because sometimes cameras are outside the courthouse where a notorious offender is being 
dealt with. But, in this case, there is the added element of public knowledge and, hence, a heightened level of 
risk that the offender will be identified and caught, and that in itself is a significant deterrent. 

Hon PHILIP GARDINER: Let me come to that point. I am pleased to hear that there is at least some prospect 
of orders being imposed for other programs that the judge might use to try to support someone who has a PBO. 
There is the punishment part and the communication part. I know that the punishment part is dealt with 
specifically in a clause. If a person breaches a PBO—I do not quite understand the relevance of a particular court 
in defining what the fine or jail sentence is—is it mandatory that the person will be sentenced to two years’ jail 
or have to pay the fine, or is that at the discretion of the judge? 

Hon MICHAEL MISCHIN: We are talking about clause 35, which sets out the penalties for a breach of a 
prohibited behaviour order. Firstly, it is not unusual—in fact, it is commonplace—for penalties to be graduated 
to the level of the court in the system of the administration of criminal justice. For example, a breach of an order 
made by the Supreme or District Courts would be regarded as having greater consequences than would an order 
imposed by the Magistrates Court or the Children’s Court. Therefore, we are looking at a graduated series of 
penalties, depending upon the court that has imposed the order. It could be expected that greater weight and 
greater respect would be shown to an order from a Supreme Court judge or a District Court judge than would be 
shown to an order by a magistrate. More immediately, the Supreme Court or District Court judge would be 
dealing with a higher level offence for which they are sentencing the offender.  

Secondly, these are maximum penalties, and nothing in the act requires them to be mandatory minimums; 
therefore, they are not mandatory minimums, nor are they the only dispositions available. The usual sentencing 
principles under the Sentencing Act would apply, and a variety of other dispositions would also apply. Although, 
because of the character of the order and the character of the offender being dealt with by way of the PBO, we 
could expect a term of imprisonment or a most substantial fine—a fine that really hurts—and the consequences 
that flow from that, by no means will the court’s discretion and requirement to act in accordance with ordinary 
sentencing principles have been affected.  

Hon PHILIP GARDINER: As a matter of clarification, should the words “up to a maximum” be included in 
clause 35? Is it just convention? Is that okay? 

Hon MICHAEL MISCHIN: No; that is commonplace, and I think the Interpretation Act may say that when a 
penalty is specified, it is the maximum penalty. It could be the Criminal Code; however, from memory I think it 
is the Interpretation Act, but do not quote me on that.  

Hon PHILIP GARDINER: I am pleased to hear that, because this morning I spoke to three victims of repeated 
burglaries in a small country town. They were concerned that two years’ jail was too much for a breach of a 
PBO. They wanted it to come back to somewhere between three and six months. However, it is okay if the 
clause does not contain a mandatory minimum. 

Hon MICHAEL MISCHIN: It is framed slightly differently in some provisions of the Criminal Code. I cannot 
find the provision at the moment, but if the member is interested we will hunt out the relevant provision for him. 
However, I can guarantee that these are the maximum penalties and that they are not mandatory. In fact, in 
mandatory sentencing the words “a minimum of” appear before an unmodifiable minimum penalty for which the 
offender is deemed liable—but not a maximum penalty. Many provisions in the Criminal Code and other 
legislation are of a similar character, whereby people do not receive anything like the maximum sentence.  

Hon PHILIP GARDINER: I accept the parliamentary secretary’s explanation of that and if there is any doubt, 
the court can always refer to Hansard for the correct meaning. 

On the issue of communication and publishing, I am worried about the website because that information will be 
circulated to all and sundry, especially in the case of a well-known personality. I also note that there is 
considerable discretion about how that can be applied. I ask the parliamentary secretary: when a PBO applies in 
a community—be it a suburb or small town—is it likely to apply to a particular street or shop or even an area in 
which particular people are affected? Those affected people may not be the same people who watch websites; 
they may, but I doubt that everyone will, tune in to a website every morning to see who is on the PBO list. I ask 
the parliamentary secretary to consider at least a complementary, if not a replacement—I do not think the 
government will go that far—publishing of a physical poster with a photograph that explains the details of the 
PBO. That poster could be circulated to those in the relevant precinct or area; that is, where the PBO applies. 
Therefore, the potential future victims—if one likes—know what is going on; whereas they may not know what 
is going on if that information is published on a website.  
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Hon MICHAEL MISCHIN: This really is the subject of consideration of clause 34, which deals with the issue. 
However, I am happy to address the matter now. The website publication is a starting point; it is not exclusive. 
The member will note that clause 34(8) permits the republishing of information. As I understand, the Australian 
Nursing Federation submission contained specific concerns about certain troublemakers who habitually enter 
emergency departments and the like in hospitals in order to harass nursing staff. They wanted to have the ability 
to identify these people for security purposes. Therefore, yes, there is the prospect of the local police, if they 
wish, putting up a notice or placard around those areas the person is prohibited from attending. That is a 
possibility. 

Point of Order 

Hon ADELE FARINA: I would like to seek a ruling about whether the Prohibited Behaviour Orders Bill 2010 
conforms with the long title — 

An Act to enable courts to make orders that constrain offenders who have a history of anti-social 
behaviour and for related purposes. 

Page 535 of the twenty-third edition of Erskine May’s Parliamentary Practice states that the long title sets out 
the purpose of the bill and that it should not refer to significant purposes not covered by the provisions of the 
printed bill. 

I have consulted the dictionary for a definition of “history”; the Oxford English Dictionary defines history as a 
continuous, chronological record of important or public events; the total accumulation of public events, 
especially relating to human affairs or to the accumulation of developments connected with a particular nation, 
person, thing et cetera. The Oxford Dictionary online also refers to — 

… the whole series of past events connected with a particular person or thing: 

And, again — 

… a continuous, typically chronological, record of important or public events or of a particular trend or 
institution: 

It cites as an example “a history of the labour movement”. The Cambridge Advanced Learner’s Dictionary 
online defines history as — 

… something that has been done or experienced by a particular person or thing repeatedly over a long 
period 

We have heard in quite some detail through the discussion so far that clause 8 of the bill does not require 
antisocial behaviour to have been done repeatedly or over a long period. I therefore question whether the bill 
conforms with the long title of the bill in that the requirement of a history of something that is done repeatedly 
over a long period does not actually conform with the bill as printed. I seek your ruling on whether the bill 
conforms with the long title. 

Ruling by Chairman 

The CHAIRMAN (Hon Matt Benson-Lidholm): The question has been raised whether the bill conforms with 
the long title. At this stage, the only argument is whether the bill is entirely outside the scope of the long title—
entirely outside the scope. I do not believe this to be the case. However, if members have points about individual 
clauses, they should raise those points when dealing with those particular clauses. 

Committee Resumed 

Hon MICHAEL MISCHIN: If the honourable member is to make submissions like that, she at least ought to be 
frank with the house. She has quoted one-third of the possible interpretations of the word “history” in the Oxford 
English Dictionary. She missed out the first two definitions, presumably deliberately, the first being that history 
means — 

… the study of past events, particularly in human affairs:  

medieval European history 

• the past considered as a whole … 

The second definition is — 

… the whole series of past events connected with a particular person or thing: 

Instead, the member chose to pick up on the third of the possible definitions, and I can only assume it was with 
the intent of achieving her purpose, which is to stall the passage of this legislation. 
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The CHAIRMAN: Members, before we go any further, I certainly do not wish and I do not intend to have any 
debate on the ruling that has been given, and as such I think the chamber needs to move on. I have made a ruling 
and, as far as I am concerned, debate about that particular ruling as a point of order should at that particular point 
cease.  

Clause put and a division taken with the following result — 

Ayes (16) 

Hon Liz Behjat Hon Phil Edman Hon Alyssa Hayden Hon Norman Moore 
Hon Jim Chown Hon Donna Faragher Hon Col Holt Hon Helen Morton 
Hon Peter Collier Hon Philip Gardiner Hon Robyn McSweeney Hon Simon O’Brien 
Hon Mia Davies Hon Nick Goiran Hon Michael Mischin Hon Ken Baston (Teller) 

Noes (11) 

Hon Matt Benson-Lidholm Hon Kate Doust Hon Lynn MacLaren Hon Alison Xamon 
Hon Helen Bullock Hon Sue Ellery Hon Ljiljanna Ravlich Hon Linda Savage (Teller) 
Hon Robin Chapple Hon Adele Farina Hon Ken Travers  

 

            

Pairs 
 Hon Nigel Hallett Hon Ed Dermer 
 Hon Brian Ellis Hon Giz Watson 
 Hon Max Trenorden Hon Sally Talbot 
 Hon Wendy Duncan Hon Jon Ford 

Clause thus passed. 

Clause 2: Commencement — 

Hon KATE DOUST: I refer to clause 2(b), which states — 

the rest of the Act — on a day fixed by proclamation, and different days may be fixed for different 
provisions.  

Can the parliamentary secretary tell us exactly which provisions would be proclaimed on different days from 
sections 1 and 2 and perhaps the reasons for the delays of those provisions? 

Hon MICHAEL MISCHIN: As the honourable member would be aware, it is standard provision in most pieces 
of legislation that sections 1 and 2 would come into effect to activate the legislation. The rest of the act will 
come into force at some other time once necessary regulations are drafted and any other statutory instruments 
prepared that may be necessary to give effect to the legislation to allow it to be operative and implemented and 
the like. If, for example, certain provisions are not brought into operation pending reviews of other legislation 
that may have an impact on this bill or that this bill may have an impact on, they can be nuanced and done.  

Clause put and passed. 

Clause 3: Terms used — 

Hon KATE DOUST: Hon Sally Talbot has put a number of amendments on the supplementary notice paper. 
Unfortunately, she is away on urgent parliamentary business, and I do not anticipate that she will return today. 
She asked if I would move the amendments standing in her name on her behalf. I will do so. I move — 

Page 2, line 14 - To delete “or is likely to cause”.  

Hon Sally Talbot has explained to me that this amendment relates to the definition of “anti-social behaviour” in 
clause 3. The definition states — 

anti-social behaviour, by a person, means behaviour that causes or is likely to cause — 

 (a) harassment, alarm, distress, fear or intimidation to one or more persons; or  

(b) damage to property; 

The view is that we could refine this definition by removing the phrase “likely to cause” and thereby apply a less 
subjective test as to whether behaviour constitutes antisocial behaviour for the purpose of PBO proceedings. It is 
about tidying up and making clearer what is the intent of that definition.  

Hon MICHAEL MISCHIN: The government does not support the amendment. The removal of the words “or is 
likely to cause” would limit the scope of the offences that can be taken into account for the purpose of clause 8 
of the bill. It would cut out a variety of offences that, by a matter of judgement based on commonsense, would 
be the sorts of offences that would cause harassment, alarm, distress, fear or intimidation to one or more persons, 
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but that may not be able to be proved to have done so, or may not be able to be proved to be going to do so. One 
example is attempt offences. Another example is the offence of going armed in public in such a manner as to 
cause fear—such as by brandishing a firearm while walking along Hay Street Mall. That offence does not 
actually require proof of harassment, alarm, distress, fear or intimidation. However, if the words “or is likely to 
cause” were removed, it would require proof that that behaviour did cause harassment, alarm, distress, fear or 
intimidation. Therefore, the deletion of these words would cause more problems than it would solve.  

Amendment put and negatived. 

Hon MICHAEL MISCHIN: I move — 

Page 3, lines 16 and 17 — To delete “Supreme Court or the District Court” and insert —  

Supreme Court, the District Court or the Children’s Court exercising jurisdiction under the 
Children’s Court of Western Australia Act 1988 section 19B(4). 

The purpose of this amendment is to expand the ability of prosecutors appearing in the Children’s Court to make 
an application under the bill in respect of prohibited behaviour orders that would be applied to juveniles between 
the ages of 16 and 18.  

Hon ADELE FARINA: We should all note that in moving this amendment, the parliamentary secretary has 
recognised that the bill as presented to this house is less than perfect. I hope that he will have an open mind in 
relation to other amendments that will be moved by other members during the course of the consideration of this 
bill. 

Amendment put and passed.  

Hon MICHAEL MISCHIN: I move — 

Page 3, lines 22 to 25 — To delete the lines and insert — 

jurisdiction — the person referred to in the Criminal Procedure Act 2004 section 20(3) who 
commenced the prosecution or another such person; 

The purpose of this amendment is to address an issue that was raised in the other place about whether the form of 
words used in paragraph (b) of the definition of “prosecutor” in clause 3 of the bill is adequate to embrace those 
persons who are authorised to commence prosecutions in various courts of summary jurisdiction under section 
20(3) of the Criminal Procedure Act 2004. It is my understanding that the advice of parliamentary counsel was 
that it may not be necessary to make the amendment, but as the counsel are prudent it would clarify the position 
and put the matter beyond doubt; namely, that not only authorised persons and persons who commenced the 
prosecution, but police officers and so forth who may act as prosecutors in courts of summary jurisdiction, may 
make the application on behalf of the state. 

Hon ADELE FARINA: I can understand the deletion of the word “authorised” when it first appears after the 
word “jurisdiction”. However, I am not clear as to why the parliamentary secretary is seeking to delete the word 
“authorised” when it last appears before the word “person” at the end of that definition. I am not clear as to what 
the objective of that is.  

Hon MICHAEL MISCHIN: The reason is that subsection (1) of section 20 of the Criminal Procedure Act 
contains a definition of “authorised person”; that is, a person who falls within certain criteria, having either a 
specific statutory authority to commence a prosecution, or a delegated authority to do so. Subsection (3) lists the 
categories of people who may be able to commence prosecutions. One of those categories is authorised persons. 
So it is a subset of those persons who under subsection (3) may be able to carry out that function. The other 
categories are persons referred to in section 80 of the Criminal Procedure Act, police officers, and persons acting 
under the terms of an appointment. Those people do not fall within the definition of “authorised person”. That is 
the reason that the words are sought to be modified in the manner that is contemplated by the amendment.  

Hon ADELE FARINA: I do not have the Criminal Procedure Act before me, so I apologise for the question. As 
I understand the parliamentary secretary’s explanation, section 20(3) covers those persons who can commence a 
prosecution under that legislation but are not covered under the definition of “authorised person”. The definition 
of “authorised person” in section 20(3) is intended to cover the full range of persons who under the Criminal 
Procedure Act 2004 can bring about a prosecution. By making the amendment that the parliamentary secretary 
has suggested, which is to insert the words “or another such person”, are we actually broadening the range of 
people who can bring a prosecution under the Criminal Procedure Act 2004; and; if that is the case, will the 
parliamentary secretary please explain the reason that we are going down that path?  

Hon MICHAEL MISCHIN: The current wording defines the prosecutor in prohibited behaviour orders 
proceedings as either the authorised person who commenced the prosecution, as defined under section 20(1) of 
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the Criminal Procedure Act, or another person who would ordinarily be authorised to bring a prosecution. The 
amended provision will provide that it is a person who is referred to in 20(3) of that act; namely, an authorised 
person, a police officer, someone under section 80 who commenced the prosecution, or some other such person; 
namely, authorised person, police officer or a person with authority under section 80 who has picked up the file. 
The amendment is not extending the definition beyond the definition in section 20(3) of the Criminal Procedure 
Act, but it is extending it to embrace people who are other than authorised people—agents acting in the same 
capacity as the prosecutor.  

Amendment put and passed.  

Hon ALISON XAMON: The amendment was originally proposed by my colleague Hon Giz Watson. 
Unfortunately, she is away on urgent parliamentary business. I am happy to move the amendment in my name 
and then speak to it. I move — 

Page 4, lines 3 and 4 — To delete the lines. 

The concerns around this provision reflect the number of amendments that stand in my name. Effectively, the 
amendment relates to the capacity of the Prohibited Behaviour Orders Bill 2010 to deal with children. I argue 
very strongly that children need to be exempt from this legislation in its entirety. By “children” I include 16 and 
17-year-olds. My concerns are particularly exacerbated by the nature of the name-and-shame provisions, which 
we spoke about at length during the second reading debate. Mistakes, even serious mistakes, made by people in 
their youth, now have the capacity to follow those people for life. This flies in the face of not only existing state 
laws that are well-founded and longstanding, but also federal and international conventions around the rights of 
the child. It is very serious that we are going down this path. It turns the focus of youth justice, which to date has 
been on rehabilitation, entirely on its head. As such, I move the amendment.  

Hon KATE DOUST: The opposition supports the amendment.  

Hon MICHAEL MISCHIN: The government does not support the amendment. The bill’s foundation is that it 
will address the recidivist behaviour of not only adults but also those approaching adulthood who have 
demonstrated through past behaviour that other dispositions and constraints are not effective. As I have 
explained, this bill will also put the courts in loco parentis to draw lines and hopefully reform the behaviour of 
those juveniles. I do not quite understand how “straying into the path of criminal law” fits with someone like 
juvenile 1 who was convicted of 143 offences in the space of three years, ranging from wilful damage through to 
repeated burglaries.  

The government is conscious of the need to address juveniles and treat them differently from adults. However, 
the government must also have regard to issues of public security and public amenity. We are proposing to 
address those issues in this measured way in the bill. We do not support the amendment.  

Hon LINDA SAVAGE: I rise to support the amendment. In explaining the bill to us today, the parliamentary 
secretary referred to research from 2004. Although I have not had the opportunity to read it, I understand from 
what was said in the second reading speech that we are talking about a very small group of the recidivist-type 
offenders who he refers to as “juvenile 1” by way of example. Everything that the parliamentary secretary has 
said has led me to believe that he believes, notwithstanding clause 8, that this group will be the subject of 
prohibited behaviour orders.  

As I said earlier, best practice in the criminal justice system has been that children aged under 18 are afforded 
different protection, based on the belief that children should be protected and their identities should not be made 
widely available. The circumstances that enable that are currently very limited under the Youth Offenders Act, 
which I referred to earlier. However, I notice that clause 43, which I will speak to later, now overrides that 
protection.  

When we talk about the small group that the parliamentary secretary has indicated will be the subject of 
prohibited behaviour orders, I think it is a fair chance that those children often come from dire circumstances. As 
members would be aware from things that have been said in this place and for those who have looked at the 
research, in the majority of cases these children come from a background of poverty and dysfunction. There is a 
fair chance the children in that group are some of the 25 per cent of children in Australia who have grown up 
with violence in their homes or the 40 000 who have been abused. Magistrate Dean Potter at the Children’s 
Court has referred to some of the children who appear before him in the juvenile justice system already being the 
victims of crime.  

Taking all those things together, and given that we are talking about only a small number of youth offenders, this 
affords an opportunity to the government to exclude this group from being subject to the Prohibited Behaviour 
Orders Bill. Firstly, these juvenile offenders are a very small group. Secondly, the parliamentary secretary has 
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explained that the motivation for this bill is to add to the toolkit of the government in addressing issues to do 
with antisocial behaviour and law and order. As the parliamentary secretary has not been able to provide any 
evidence that this will be effective, I think there is an opportunity to give it a go with adult offenders—those 
aged over 18. Perhaps when the review is done in three years, if there is evidence that it has been successful, we 
can include those persons aged between 16 and 18. I reiterate, as the parliamentary secretary has said, that we are 
talking about a very small group. I would like to support this amendment and urge other Liberal–National 
government members to consider supporting it. 

Hon ADELE FARINA: As we all know, the Young Offenders Act 1994 sets out the important premise that 
young offenders should be treated differently from adult offenders in recognition of their age and maturity. I am 
pleased to hear that the parliamentary secretary actually agrees with that premise and has assured us that the 
government has not diverted from that path.  

I would like to refer to the Commissioner for Children and Young People’s paper, which is headed “Guidelines 
for assessing the impact of proposed legislation on children and young people”. In the paper, the guidelines 
outline an assessment process. The assessment process is a three-step proposal as follows — 

Step 1 Identify the impact on children and young people 

Step 2 Assess if the proposal is in the best interests of children and young people 

Step 3 Further analyse and assess the significance of the impacts 

Phase 2 Address negative impacts 

Did the government apply these guidelines in the preparation of this legislation, and what were the outcomes in 
each of those three steps?  

Hon MICHAEL MISCHIN: The views of the Commissioner for Children and Young People were taken into 
account. Furthermore, the Young Offenders Act does not dismiss the requirements for community safety as 
considerations in dealing with juveniles. It simply elevates the level of consideration that is to be given to the 
interests of juveniles in that balance. Also, under the Children’s Court of Western Australia Act 1988 
section 36A permits publication of details of offences and offenders who may be juveniles, including having 
regard to, under subsection (2) — 

(a)  The age, safety or well-being of the child. 

(b) The safety or well-being of a person other than the child. 

(c) The safety of the public or the protection of property. 

(d) The public interest in the apprehension of escapees for the purpose of returning them to lawful 
custody. 

(e) The public interest in the prevention or detection of a crime. 

Those are the same sorts of objectives that are sought to be addressed in a measured way in this legislation. What 
the member is saying—that there is suddenly an abrogation of the interests of children and a radical departure 
from principle—is simply wrong. Those principles and those exceptions to the rules are already the subject of 
other legislation that deals with juveniles. We will not be supporting the amendment.  

Hon ALISON XAMON: I am curious to know then what was the rationale behind the government deciding to 
limit this bill to 16 and 17-year-olds and to actually take younger children out, based on what the parliamentary 
secretary just said.  

Hon MICHAEL MISCHIN: It is always a balancing act in assessing the interests of the child against the 
interests of community safety and the like. Also, we are looking at a series of offenders who are generally of a 
greater maturity than those who are under the age of 16 and are able to be in control of their own actions to a 
greater degree. That is why the government drew the line at the age of 16 rather than capture any offenders who 
are younger than that.  

Hon ALISON XAMON: The government is acknowledging there is certainly a difference in maturity between 
different ages. I am curious to know why the government is not prepared to accept longstanding traditions and 
understandings about 16 and 17-year-olds also being children who need to be afforded special protection.  

Hon MICHAEL MISCHIN: For precisely the reasons that the honourable member articulated at the start of 
that comment—there are differences in maturity and there are different horses for different courses. If we look at 
the criteria for the granting of an order, we can see that there are a number of thresholds that need to be 
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surmounted by the prosecution in the event that the prosecution is seeking an order in respect of anyone, and 
especially so in the case of a juvenile offender.  

Hon ALISON XAMON: I am wondering if the parliamentary secretary has any evidence that can be tendered in 
relation to the brain development of juveniles to indicate that this is actually going to assist them in their 
prospects for rehabilitation, which is consistent with the Young Offenders Act. There is a very strong focus in 
that act on the rehabilitation of children. I am happy to clarify that further: has any research been done at all by 
the government? Did the government make any reference to any of the sorts of elements that the children’s 
commissioner has referred to in terms of appropriate child development?  

Hon MICHAEL MISCHIN: For a start, I have tabled some material on research and given references to it. 
Secondly, there is nothing remarkable about all of this. This is the sort of thing that magistrates and judges in the 
Children’s Court deal with all the time in determining, over a range of ages under the age of 18, how they deal 
with particular offenders and the sorts of orders to be imposed. The bias is not towards a custodial disposition in 
the case of offenders who are under the age of 18, but in certain circumstances that will be imposed, even in the 
Children’s Court. That does not seem to have created any great difficulties for the courts, who will be acting on 
the evidence available to them in determining whether there is any suitability, or whether a particular candidate 
is one who ought to be the subject of an order and what constraints ought to be placed on them.  

Hon ALISON XAMON: The primary concern, as I said earlier, is with the name and shame provisions. The 
nature of the way in which juveniles will be identified on the internet effectively means that the mistakes they 
make as children will follow them for life. I am wondering whether the parliamentary secretary has any 
comments to make about what that will mean for them as children, whether there has been any consideration 
given to the likely effect on these children as they move into adulthood of having the mistakes of their youth 
follow them indefinitely.  

Hon MICHAEL MISCHIN: No, not at this time. That is the subject of specific clauses in the bill. I will address 
those at the appropriate stage. At this stage we are dealing with the question of whether this bill applies to 
anyone under the age of 18. The government considers that it should.  

Hon ALISON XAMON: The difference is that if adults make criminal mistakes, they have to live with them for 
the rest of their lives—that is the nature of committing criminal acts as an adult—whereas with children, it is 
recognised there comes a point in their lives with certain offences at which they can actually draw a line in the 
sand whereby it can be acknowledged they are children, it can be acknowledged they needed to mature and they 
can actually move on. The nature of publicising children and the offences they have committed as children 
means that they are never able to move on from their mistakes. I certainly make the point that adults cannot 
move on from their mistakes; hence there is a fundamental difference between the naming and shaming 
provisions of adults as opposed to children in the same way that if adults commit an offence, they can always 
have the details published in the newspaper, for example, whereas children’s names and identities are suppressed 
for good reason.  

Hon ADELE FARINA: I might re-ask the question that I asked earlier, because I did not get an answer. My 
question is: has the department applied the guidelines for assessing the impact of the proposed legislation on 
children and young people as outlined by the Commissioner for Children and Young People? There is a three-
step process that I outlined earlier. I would like to know whether the government has applied that process to the 
analysis of this bill. 

Hon MICHAEL MISCHIN: The commissioner provided submissions directly to the government in response to 
the green bill. I understand, from a letter dated 5 February, that the substance of the issues raised by the 
commissioner were, apart from general broad concerns regarding the legislation, assertions that there was no 
evidence that the United Kingdom scheme was effective and that there should be more focus on the prevention 
of antisocial behaviour. The commissioner also voiced her opposition to publication, particularly in relation to 
children; she was concerned that a prohibited behaviour order would be valid even when an explanation had not 
been provided to children; she submitted that the maximum penalties were particularly severe for children; and 
she raised some concerns about the then clause 10(3)(f), which provided that a court may make a prohibited 
behaviour order limiting a person from “causing or allowing” another person to engage in offending behaviour, 
which I presume she thought was too broad a basis upon which to make an order. 

The quality of the commissioner’s submissions was the subject of comment by the Attorney General in the other 
place, and certain matters were addressed as a consequence of the commissioner’s submissions. The limitation of 
the bill to juveniles aged 16 and above was one such consequence; the re-wording of clause 10(3)(f) was another, 
as was reducing the maximum fine for young offenders from $6 000 to $2 000. At the end of the day, however, 



Extract from Hansard 
[COUNCIL - Thursday, 11 November 2010] 

 p8598b-8627a 
Hon Adele Farina; Hon Michael Mischin; Hon Kate Doust; Hon Linda Savage; Chairman; Hon Philip Gardiner; 

Hon Alison Xamon 

 [28] 

the government makes its decisions based not only on the submissions of those advocating for particular groups, 
but also with regard to its responsibility for peace, order, good government and community security. 

Hon ADELE FARINA: I thank the parliamentary secretary for informing the house of the Commissioner for 
Children and Young People’s submission to the government; that was not my question. My question was: did the 
government apply the guidelines as recommended by the commissioner in the drafting of this legislation? 

Hon MICHAEL MISCHIN: I am not aware of whether the guidelines were specifically taken into account, but 
presumably the submissions made on behalf of the commissioner were based on, and in the light of, those 
guidelines. 

Hon ADELE FARINA: Given that the parliamentary secretary is surrounded by three government advisers, I 
take it that the answer to my question is no, the government did not apply the guidelines and did not undertake 
an assessment in relation to those guidelines. 

Hon Michael Mischin: You can assume whatever you like. 

Hon ADELE FARINA: Well, it is a pretty straightforward question, and the parliamentary secretary has three 
advisers sitting around him from whom he could seek advice as to whether the guidelines were applied. The 
commissioner is a person that this Parliament appointed to look after the interests of children and young people 
in Western Australia, and to provide advice to government about drafting legislation that applies to children and 
young people. She has gone to the trouble of preparing guidelines for government and departmental officers for 
assessing the impact of legislation on children and young people. What we are hearing now is that the 
government and its departments have very scant regard for the advice of the Commissioner for Children and 
Young People. 

Hon Michael Mischin: You say that; we don’t. 

Hon ADELE FARINA: I would have expected the parliamentary secretary to stand and say, “Absolutely we 
did, and this was the outcome of step one, step two and step three”. Since the parliamentary secretary cannot do 
that and he declines to answer the question directly, one can only assume that it has not been done and that this 
government is ignoring the advice of a person who has been appointed to look after the interests of children and 
young people—a position created by this Parliament because we believe the issue warrants that level of 
attention, yet it is being ignored by this government. Members opposite should all hang their heads in shame. 

Hon ALISON XAMON: Can the parliamentary secretary indicate whether the government has consulted any 
research on the issue of stigmatisation of juveniles as a result of the ongoing effects of naming and shaming? 

Hon MICHAEL MISCHIN: I have already tabled a response from the Attorney General to a question on notice 
to him, through me, which addressed precisely these issues; I did so following the luncheon adjournment today 
and it was, of course, an answer to a question on notice asked by Hon Giz Watson. I do not propose to go over 
questions that have already been answered. 

Hon ALISON XAMON: I realise that lunchtime is all of an hour, but I have not had a chance to actually read 
that entire report. 

Hon Michael Mischin: It’s not a report. 

Hon ALISON XAMON: I do not think that that is entirely relevant, and I do not think the parliamentary 
secretary has answered my question in any way. I would also like the parliamentary secretary to advise whether 
the clauses pertaining to the inclusion of children in this legislation are contrary to article 40 of the United 
Nations Convention on the Rights of the Child, and article 8 of the United Nations Standard Minimum Rules for 
the Administration of Juvenile Justice. 

Hon MICHAEL MISCHIN: In the first place, Hon Alison Xamon plainly did not listen to or understand the 
answer to the question, which was that it was not anything to do with a report, it was a question on notice asked 
by Hon Giz Watson, to which a two-page response had been provided in writing, and I presented a further copy 
of that following the luncheon adjournment. 

Hon Adele Farina: But you didn’t give us an opportunity to consider it. 

Hon MICHAEL MISCHIN: If the member has not kept up with the literature — 

Hon Adele Farina: So it is understandable that someone should ask questions. 

Hon MICHAEL MISCHIN: If the Greens (WA) cannot keep up with the information that has been requested 
and has been provided, I cannot be held responsible for that. If they ask the questions — 

Several members interjected. 
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Hon MICHAEL MISCHIN: I am not going to waste time. 

As far as the United Nations conventions are concerned, article 40 states relevantly — 

1. States Parties recognize the right of every child alleged as, accused of, or recognized as having 
infringed the penal law to be treated in a manner consistent with the promotion of the child’s sense of 
dignity and worth, which reinforces the child’s respect for the human rights and fundamental freedoms 
of others and which takes into account the child’s age and the desirability of promoting the child’s 
reintegration and the child’s assuming a constructive role in society. 

It is not a blanket prohibition on identifying children who are recidivist antisocial offenders when there is a 
justifiable and balanced objective of trying to not only reform their behaviour, albeit by way of a carrot-and-stick 
approach, but also address legitimate community concerns about their behaviour. If the Greens (WA) would like 
it to be a licence to commit crime until the age of 18, so be it. 

Several members interjected. 

The CHAIRMAN: Order, members! 

Hon MICHAEL MISCHIN: Article 40 goes on to state — 

2. To this end, and having regard to the relevant provisions of international instruments, States Parties 
shall, in particular, ensure that:  

… 

(b) Every child alleged as or accused of having infringed the penal law has at least the following 
guarantees:  

One of those guarantees is to have his or her privacy fully respected at all stages of the proceedings. 

The government does not consider that to be a flat prohibition on the publication of the details of juvenile 
offenders when they are involved in criminal proceedings. The majority of Australian jurisdictions, if not all of 
them, and even other signatories to the United Nations conventions, have laws that allow such disclosures to 
occur. It would be ludicrous if those exceptions were not available. 

Further—I think this subject has been raised in other debates about juveniles—what is considered to be the age 
at which one is considered an adult varies from jurisdiction to jurisdiction. It so happens that in Western 
Australia that is the age of 18. It has not been so in other jurisdictions. 

Consistent with the approach in the United Kingdom, these orders are not penal impositions; they are civil orders 
relating to juveniles. The case law that exists in the United Kingdom recognises that these orders are being 
imposed not for punishment, but for preventive reasons. Although the pejorative term “naming and shaming” has 
been used throughout the debate, that is the term that has been concocted by opponents of the bill. It does not 
reflect the terms of the bill or the objective of the publication provisions, which is to assist in ensuring that the 
orders are obeyed and increasing the prospects of identification and apprehension should the terms of the orders 
be breached. As I understand it, all the case law is consistent in identifying these as being not criminal 
proceedings, but civil orders. The bill classifies them as civil proceedings and, by its terms, the only criminal 
element of it is the punishment for a breach of those orders. 

Hon ALISON XAMON: The parliamentary secretary was obviously being misleading when he was talking 
about prohibition. No-one talked about prohibition. Anyone who knows anything about law knows that our 
respect of the international treaties that we sign has nothing to do with that. I ask the parliamentary secretary 
whether he concedes that these provisions are inconsistent with our obligations under international law. 

Hon MICHAEL MISCHIN: No. 

Hon LINDA SAVAGE: As others, I have not looked at the 2004 report; I have had a quick look at the answer to 
the question that was put on notice on 11 August 2010 by Hon Giz Watson. I will not go through all aspects of it, 
but the question was about the effectiveness of naming and shaming in reducing crime by offenders aged 16 
years and over. I will refer to a part of the answer before I make some comments. The answer in part states — 

Policies sometimes described coarsely and inaccurately described as amounting to ‘naming and 
shaming’ are in fact more sophisticated schemes where publication of an order relates in some way to 
previous offending and is used as a mechanism to assist in preventing future offending. Such schemes 
may impact on crime through a number of mechanisms. The Minister is aware of a range of research 
which supports the propositions that: 
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• Offenders subject to a form of publication are generally apprehended more quickly. 

• Perceived increased risk of apprehension, arrest and punishment occurring can be effective in 
deterring offending. 

• Generally, custodial punishments are most effective at reducing crime when they are employed 
to incapacitate serial offenders. 

A series of publications are then listed, and the answer concludes with the following — 

The Minister is not aware of research which addresses specific impacts of inducing shame and 
humiliation on prolific low grade juvenile offenders specifically. Chappell and Lincoln (2009) express 
the opinion that “stigmatising shaming” is likely to have negative rather than positive rehabilitating 
outcomes for juveniles. They briefly survey the literature on theories of labelling generally, and refer to 
a number of contemporary and historical sources which consider this issue tangentially, however, they 
conclude that “none of [those sources] provide direct evidence of the impacts, negative or otherwise, of 
the mass media naming of young people involved in criminal proceedings,” and call for further research 
regarding such matters. 

My understanding from the parliamentary secretary is that the government has not undertaken any research on 
the effect of publication. I think the answer to that question indicates that the research that has been done, if any, 
is not conclusive. In introducing the Prohibited Behaviour Orders Bill, which takes us in a substantially new 
direction by putting the name, photograph and details of a 16 to 18-year-old on the website of the Department of 
the Attorney General, information that can then be sent on to any number of other public spaces, the least that 
could have been expected was an attempt to initiate some research. In the absence of the government having 
undertaken that research, and in the absence of any definitive research, I suggest again that there is a great deal 
of validity in the amendment suggested by Hon Alison Xamon on behalf of Hon Giz Watson that we delete the 
provisions for persons up to 18 years old while we wait on that research. Bearing in mind that we do not have 
research, research could be undertaken. We are talking about a very small group—a point that the parliamentary 
secretary has emphasised on a number of occasions. 

Hon MICHAEL MISCHIN: Section 34 and other provisions in the Children’s Court of Western Australia Act 
and the like that provide for the identification of individuals who happen to be juveniles have suddenly been 
elevated into stigmatising and shaming, which is not necessarily the case. There is no evidence that publication 
amounts to stigmatising and shaming. There is no evidence that conclusively shows either a positive or negative 
effect. The opposition and the Greens (WA) seek to frustrate the objectives of the legislation by demanding that 
research be conducted to prove that there is no effect. They are not able to produce any research that says that 
there is an effect. We do not support the amendment.  

Hon ALISON XAMON: I am sorry that the parliamentary secretary was busy playing with his phone when I 
was giving my second reading contribution. If he had read the Hansard he would know that I suggested a range 
of research that could be referred to if the government wants clear evidence that naming juveniles in this 
situation is enormously detrimental to their capacity to be rehabilitated. I am happy to repeat the research to 
which I referred during my second reading contribution. 

In 2008 the New South Wales Legislative Council Standing Committee on Law and Justice published its thirty-
fifth report entitled “The Prohibition on the Publication of Names of Children Involved in Criminal 
Proceedings”. Among other things the committee decided, based on the evidence it heard, that naming juvenile 
offenders would stigmatise them and have a negative impact on their rehabilitation and that it was unlikely to act 
as a significant deterrent to would-be juvenile offenders. It made a series of recommendations. Perhaps the 
government should look at its report. I refer also to Duncan Chapple and Robyn Lincoln who published an article 
entitled “‘Shhh ... We can’t tell you’: An update on the naming prohibition of young offenders.” The link to that 
article is available through the Parliamentary Library’s “in the spotlight” service. It refers to the above 
committee report. They cited other bodies of research that suggest quite strongly that the naming and shaming of 
young people involved in criminal proceedings has negative impacts. They also noted that a lot of evidence 
needs to be compiled because of the impacts of mass media naming and the long tradition of not naming young 
people involved in criminal proceedings. They strongly recommended that we need to go down the path of 
further research. In their conclusion they referred to a gathering movement by some, including WA’s Attorney 
General, to publicly name juvenile offenders. They expressed concern about the erosion of international 
conventions in favour of politically expedient and popular positions.  

I also refer to research from the United Kingdom in 2008 and to the United Nations Convention on the Rights of 
the Child and its concluding observations about what has happened in the United Kingdom of Great Britain and 
Northern Ireland. It expressed concern that the state party had not taken sufficient measures to protect children 
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constrained by anti-social behaviour orders from negative media representation and public naming and shaming. 
It recommended intensified efforts to respect children’s privacy in the media, especially by avoiding measures 
publicly exposing them to shame. It also refers to the reasons why. I have just referred to three bodies of work. 
Research does indicate that it is enormously detrimental to children to name and shame them. It is beholden on 
the parliamentary secretary to check the facts. 

[Continued on page 8635.] 

Sitting suspended from 4.15 to 4.30 pm 
 


